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Preface
1. ICASA published a discussion document on its review of the pro-competitive conditions
imposed on the licensees in terms of its Call Termination Regulations.1 A recent summary of the
regulations is reproduced in Table 1.

Table 1 The effect of regulating MTRs2

2 Genna Robb (2020) “Bridging the digital divide in South Africa: case studies in incumbency versus
competition” pp 125-142 in T Vilakazi, S Goga & S Roberts (eds.) Opening the South African economy:
barriers to entry and competition (Cape Town: HSRC Press).

1 Government Gaze�e, 677 (45426), pp 108-147, 5 November 2021.
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2. In its usual arcane and bureaucratic fashion ICASA stated that comments were due within 45
working days, but since this stretched over the summer holidays it made it unusually difficult
to calculate the deadline. Moreover, it was conceivable that additional non-working days might
have been introduced by measures related to the Omicron variant of COVID-19. It would not
seem unreasonable to expect ICASA to join the rest of the world in se�ing a simple and
straightforward date and time for submissions, even if it meant allowing a couple of extra days.

3. To compound these challenges, ICASA published a further tranche of documents on
Christmas Eve, perhaps intended as some sort of festive parlour game.3

4. The issue of competition in telecommunication markets is complex and at times has been
fraught, with the involvement of ministers, the sector regulator, the competition authority and
the courts.4 One problem is that there are only two plausible politico-economic models, with the
vast majority of countries using some version of the regulatory state, in which policy is set by a
ministry, regulation performed by a specialist agency, often working alongside a national
competition authority (NCA), while services are provided by operators using equipment
purchased on a global market, all subject to judicial review and parliamentary oversight. The
alternative is limited to countries such as China, Laos and Vietnam, with socialist governments,
where there is competition between state-owned operators, sometimes with one owned by the
military rather than by a ministry of communications or industry.

5. In South Africa the regulatory state model was adopted in 1993 and remains in force, though
subject to a number of minor changes (see Figure 1). One surprising aspect of the adoption of
this model was that it was very conventional, even banal, when the challenges faced called for
something transformational, making this instance of the regulatory state appear inadequate.

4 Ewan Sutherland (2021) “Telecommunications in South Africa enforcement of competition” presented at
the 15th Annual Competition Law, Economics and Policy Conference 2021 (Pretoria: Competition
Commission).
h�ps://www.compcom.co.za/wp-content/uploads/2021/11/Telecommunications-in-South-Africa_enforce
ment-of-competition.pdf

3 Government Gaze�e 678 (45690) 33-390.
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Figure 1 The regulatory state in South Africa5

6. The repeatedly reshuffled string of ministers either did not accept or did not understand this
model, preferring the older and universally discredited model of direct provision by the state.6

They made a sequence of statist interventions, variously boosting and protecting Telkom SOC,
the short-lived second network operator (SNO), and two other of their creations: Sentech and
Broadband Infraco. None of these was accompanied by any serious a�empt to evaluate their
likely effectiveness or the extent of the damage to or diminution of competition.

7. Ministers seemingly considered themselves incapable of achieving their political goals by
means of policy direction and state aid. Eschewing competition and market analyses, they
turned to the creation of yet more state-owned enterprises. However, their colleagues in the
National Treasury found these unconvincing and declined to provide the essential funds,
consequently, we often do not know how customers might have reacted.

8. The interventions were poorly conceived and pushed through without critical scrutiny,
sometimes running for years as zombie policies and state-owned enterprises on life-support.
Minister clearly failed to understand global economic and technological forces, while ICASA
did not provide them with useful insights into the markets in South Africa. Even after the

6 Remaining examples of direct state delivery of telecommunications can be found in the DPRK and
Venezuela.

5 Sutherland (2021), op cit, p 4.
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failure of these political interventions, the plans and their execution were never reviewed, so
that lessons could not be learned. One recent minister proposed to merge some but not all of the
state-owned operators, though for no clearly articulated reason and, once again, without
analysis of its effect on competition, but quite adamant there would be a positive outcome.

9. One issue of current concern in many Western nations is whether the equipment supplied by
high risk vendors (HRVs) can safely be deployed in commercial networks or needs to be subject
to “rip and replace” orders. This has led to considerable interest in open radio access networks
(Open RANs), though recently there seems to have been some concern it may be premature or
to have been overhyped.

10. The underlying concerns have been about the ability of the Chinese government to conduct
surveillance on foreign networks using equipment manufactured by Huawei and ZTE or even
to shutdown such networks from Beijing. Approaches to managing these risks were set out in:

● Prague Security Conference;7

● EU cybersecurity toolbox,8 and
● United Kingdom Telecommunications (Security) Act.9

There is continuing intergovernmental work through the European Union NIS Cooperation
Group,10 and the NATO Cooperative Cyber Defence Centre of Excellence.11

11. The adoption of measures against HRVs in South Africa would take time, not least in
drafting legislation and regulations, and would be expensive and create further delays in the
deployment of services. At the time of writing such measures appear not to have been given any
a�ention. Yet, even if they are to be dismissed, a formal risk analysis would seem unavoidable.
Any additional costs could be used by the operators to justify higher MTRs.

12. President Ramaphosa, formerly the chairman of a large operator group, has advocated the
use of the fourth industrial revolution (4IR) as the model for the economy.12 Implicit in this is
ubiquitous networking for people, cities, farms, factories, mines and homes, all to be connected

12 Ewan Sutherland (2020) “The Fourth Industrial Revolution – the case of South Africa” Politikon, 47 (2),
233-252. h�ps://doi.org/10.1080/02589346.2019.1696003

11 h�ps://ccdcoe.org/

10 h�ps://digital-strategy.ec.europa.eu/en/policies/nis-cooperation-group

9 h�ps://www.legislation.gov.uk/ukpga/2021/31/contents/enacted

8 EC (2020). Cybersecurity of 5G networks - EU Toolbox of risk mitigating measures. Brussels: European
Commission. h�ps://ec.europa.eu/commission/presscorner/detail/en/qanda_20_127

7 Prague 5G Security Conference (2019). The Prague Proposals: The Chairman Statement on cyber security of
communication networks in a globally digitalized world. Prague: Government of Czech Republic.
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to one network or another to enable a wide range of innovative ‘smart’ services. This already
requires 4G and 5G networks with national coverage and will require 6G from 2030.

13. A specific failure has been that spectrum has not been licensed to enterprises for the private
networks essential to support advanced automation and robotics in factories, mines and
campuses. Consequently, it now lags major economies by several years in the deployment of an
essential input for the operation of 4IR.13

14. The most contentious and vexed issue has been that of high-demand spectrum, with no long
term licences for new spectrum having been issued to operators for many years. The process has
been back and forth between ministers, regulators and the courts, with considerable lobbying
by operators. A central failure has been in execution of digital migration that is, presently,
eleven years behind schedule, despite acceptance of the rapid pace of technological advance. It
is unnecessary to document the humiliations that show a system of governance that is not fit for
purpose and is in desperate need of transformational reform.

15. Some of these issues will be addressed in the Radio Frequency Migration Plan and the IMT
Road Map.14 Comments have been requested by 11th February 2022, rather than after a number
of working days.

16. The Competition Commission conducted a very thorough investigation into the data
services market, observing that:

It seems to be common cause that the failure to release high demand spectrum due to delays in
digital migration has left mobile operators with both insufficient spectrum and a lack of access to
favourable low frequency bands, raising costs unnecessarily.15

This had resulted in operators installing many more base stations and masts to achieve a given
coverage rather than being able to deploy more spectrum as in other countries.

17. Its interim report the Competition Commission had called for the urgent licensing of more
spectrum. It noted the importance of achieving pro-competitive assignments, including the
possible use of spectrum caps on larger operators and asymmetric assignments in favour of
smaller operators.

15 Competition Commission (2019). Data services market inquiry - final report (Pretoria: Competition
Commission). Page 12.

14 ICASA (2021, 24th December). “Draft implementation of the Radio Frequency Migration Plan and of
the International Mobile Telecommunications(IMT) Roadmap” Government Gaze�e 678 (45690) 222-390.

13 Ewan Sutherland (2022). A short note on enterprise networks. (Rochester: Social Science Research
Network). h�ps://dx.doi.org/10.2139/ssrn.1372789
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18. In 2021, Telkom SOC obtained an interim court order to block the auctioning of spectrum by
ICASA to implement government policy to expand mobile services to unserved citizens.16 It
subsequently sued not to return spectrum issued solely for the COVID-19 emergency.17 The
approach of this supposedly state-owned operator to the observation of government policy is
clearly devoid of any deference either to the Department or to the regulator. Litigation is the
reflexive response of Telkom SOC to any measure, however well founded, from any level or
agency of government.

19. If high demand spectrum was not sufficiently contentious there is the ma�er of the WOAN,
the wholesale open access network, beloved by successive ministers. It is a Gupta-like scheme to
create a third party that would hold vast tracts of spectrum from which it could extract rents
from a range of service providers doing the real work of engaging with customers.

20. The policy direction on the WOAN is of such remarkable complexity that any decision taken
by ICASA would be open to challenge in the courts for failing to evaluate correctly or to have
ranked sufficiently highly one or other of the many criteria.18 Such litigation has the potential to
be very much worse than that associated with the licensing of the third mobile operator.19

21. There is no evidence that there is a business case for the WOAN, with the only assessment
by the Department being of a technical nature. There is even less evidence that ICASA is
qualified to make a judgement on the viability of the business cases to be presented by the
applicants for the WOAN. Again, these assessments seem destined for the Pretoria court.

22. The WOAN raises interesting issues about the applicable MTRs, whether for the WOAN
itself or for the putative smaller providers buying capacity from the WOAN. ICASA has not set
out how it proposes to provide a pro-competitive environment for such new entrants or the
applicable framework for when they try to negotiate interconnection with the major mobile
operators. If this is not done now, then it would be a serious uncertainty for any putative service
provider, which could take many years to resolve.

23. With major operators already running 5G, albeit on ludicrously li�le spectrum, they can now
offer network slicing that does all that the WOAN is expected to do, but they can already do

19 Nextcom (Pty) Ltd v Funde NO and others. [2000] ZAHCTPD 8734/2000 (High Court of South Africa,
Transvaal Provincial Division, 7 April 2000).

18 DTPS (2019, 26th July). “Policy on High Demand Spectrum and Policy Direction on the Licensing of a
Wireless Open Access Network” Government Gaze�e 649 (42597) 3-11.

17 Duncan McLeod (2021, 6 October). Telkom sues Icasa over withdrawal of temporary spectrum.
TechCentral.
h�ps://techcentral.co.za/breaking-telkom-sues-icasa-over-withdrawal-of-temporary-spectrum/203167/.

16 Telkom SA v ICASA. 66778/2020 [2021] 120 (High Court of South Africa, Gauteng Division, Pretoria
(ZAGPPHC), 8 March 2021).
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and over the full extent of their 5G networks. Whereas, the WOAN will have to complete any
litigation, raise the capital and roll-out at least a substantial part of its national network before it
can open for business, always assuming there are service providers that want to use the WOAN.

24. The WOAN has some similarities to the Sentech and SNO schemes for network deployment,
in being well-intentioned but disconnected from economic forces and market realities. It is also
similar to the under-served area licences (USALs), a policy that failed because of the small scale
of the operators, the difficulties in finding suitable managers and technical skills, and wholly
inadequate support from government. One of the many issues that arises from these is the
systematic failure of ICASA, the Department, and Parliament to conduct the necessary inquiries
into failed ventures in order to identify essential lessons for future policy-making.

25. It is hard to think of the best literary allusion for the WOAN, whether an albatross around
the neck of ICASA or a ministerial obsession like that of Captain Ahab for Moby Dick. It needs
to be abandoned as quickly as practicable.

26. Some analyses of competition in the South African mobile market have used the metaphor of
the ladder of investment, first coined by Cave.20 It is important to note this was conceived for
fixed voice networks and had to be significantly altered when broadband became the
predominant use of fixed networks. It proved necessary to develop legal and policy frameworks
for local loop unbundling, only to have to abandon these in the shift to fibre to the home
(FTTH). A�ention then turned to policies for leasing dark fibre and for access to poles and
ducts. Some of these issues have been decided by South African courts in response to the
seemingly unavoidable litigation brought and lost by Telkom SOC.21

27. The ladder metaphor was not intended for mobile networks, because these had competing
infrastructures from the outset. Indeed the problem in mobile markets has increasingly been to
address the loss of operators, as numbers have fallen from five to four and sometimes from four
to three.

28. Digitalisation of the economy and of society were greatly accelerated by the lockdowns and
the associated work from home measures introduced to slow successive waves of COVID-19.

21 Dennegeur Estate Home Owners Association and Another v Telkom SA SOC Ltd and Another
(366/2018) [2019] ZASCA 37; Telkom SA Soc Limited v Chairperson, Independent Communications
Authority of South Africa and Others (38332/18) [2020] ZAGPPHC 443 (15 August 2020).

20 Martin Cave (2006) “Encouraging infrastructure competition via the ladder of investment”
Telecommunications Policy 30 (3-4) 223-237; Martin Cave (2010) “Snakes and ladders: Unbundling in a next
generation world” Telecommunications Policy 34 (1-2) 80-85; Martin Cave (2014) “The ladder of investment
in Europe, in retrospect and prospect” Telecommunications Policy 38 (8-9) 674-683.
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These also appear to have increased the various ethnic, geographical and social digital divides.
They changed pa�erns of network usage, requiring operators to react to unexpected events.

29. COVID-19 has also cost operators significant volumes of traffic and revenues for
international mobile roaming (IMR). Admi�edly, IMR must die under the pressure to
decarbonise the economy, which is suppressing long distance travel for business and the
inexcusably frivolous carbon footprint of international tourism. A zero-carbon economy is one
without international tourism, until there are intercontinental electric trains and
hydrogen-powered cruise ships. Yet today there is not even zero-carbon transport between
Gauteng and Cape Town, except for cycling and walking.

30. The consultation document was very badly wri�en, with innumerable cross-references,
some of which are incomplete, missing or vague. It is far from being a standalone document.

31. The document fails a basic test of good governance, in that it requires a detailed knowledge
of sectoral regulation in South Africa over many years to be able to understand, let alone to be
able to respond. A legal challenge could have been made to the Pretoria court to stop the
consultation on the grounds that the material provided by ICASA was grossly deficient and
consequently that it was not reasonable to ask for responses.

32. While the consultation might have been conducted in public it has not been a consultation of
the public, only of the cognoscenti or the “usual suspects”. What purpose ICASA thinks this
serves has not been disclosed nor is it easily inferred. In this way, ICASA has chosen to reinforce
the impression of having been captured by the operators, as they are almost the only parties
able to make detailed responses and which have the resources to do so.

Introduction and background
33. The introduction to the ICASA discussion document tries, in a rather circumlocutious and
convoluted fashion, to explain that there is a set of operator-specific voice termination markets
on each of which there is an absolute monopoly and that, in the absence of price controls, the
operators would be able to increase their profits. Such a view comes from a long tradition in the
telecommunications sector, with the regulation of mobile termination rates (MTRs) dating back
to the 1990s. However, it is not a view held consistently throughout the document.

34. The issues have become much more complicated in recent years due to market and
technological changes. For example, there are now over the top (OTT) services that allow one
caller to reach another without going through the termination market, superficially ending
those monopolies but raising complex questions about platform economics. COVID-19 saw a
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sudden surge in the adoption of video-calling and conferencing systems, notable for the
innumerable instances of people failing to unmute themselves, effectively moving markets
forward by several years.

35. Voice telephony has changed, with the introduction of voice over long term evolution
(VoLTE) and voice over new radio (VoNR) and the prospect of shu�ing down 2G and 3G. Fixed
networks have become more like mobile, given their extensive use of Internet Protocol (IP),
including Voice over Internet Protocol (VoIP), notably with fibre to the home (FTTH).

The review of pro-competitive conditions
36. It is important to note the failure to adopt pro-competitive policies in the past, which might
have ensured more effective entry of the third, fourth and fifth mobile operators. Market entry
on its own has proved insufficient to ensure effective competition. For example, the mobile
service of Telkom SOC took about a decade to become profitable and to make any significant
inroads into the positions of the two first-mover operators.

37. One of the measures recognised as beneficial to competition is the introduction of number
portability. ICASA has recently announced implementation of number portability on 7th March
2020, repealing the Number Portability Regulations of 2005.22,23 The pace of movement in the
regulation of number portability is almost glacial, greatly diminishing its effectiveness.

38. Notionally there are five mobile operators, but this count is contentious.

39. Cell-C has been shu�ing down its radio access network (RAN) to cut costs and is gradually
becoming a mobile virtual network operator (MVNO).

40. Rain has a very limited retail presence with only a data service, but also acting as a
wholesale provider to Liquid and Vodacom. Thus Rain does not have a termination market for
voice telephony, though some “calls” will be terminated on its network using conferencing and
messaging apps, while calls may also be terminated in similar ways by Liquid and Vodacom.

41. Rain Mobile entered the market in 2017 with a disruptive intention, but unsupported by
ICASA. It had been created following the acquisition by Multisource of a fixed wireless

23 ICASA (2005) “Number Portability Regulations” Government Gaze�e 483 (28091), dated 30 September
2005.

22 ICASA (2021). “Notice on the implementation of the Number Portability Regulations” Government
Gaze�e 678 (45653) 3.
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operator, Wireless Business Solutions Holdings (WBS), formerly offering the iBurst service.24

From WBS, Rain acquired licences for spectrum in the 1800, 2600 and 3500 MHz bands, which it
used to offer a cellular rather than fixed data service, initially with LTE-A technology. Then in
2015 it became the first South African operator to launch 5G. When its rivals launched 5G they
were severely constrained by having large numbers of customers still using 2G and 3G mobile
phones, to whom they had to dedicate significant amounts of the very limited amount of
spectrum they had been allocated.

42. The Rain tariff was very simple, low prices for blocks of mobile data, but generating complex
responses from the established operators matching or undercu�ing its prices, but doing so only
indirectly. Telkom SOC had previously offered a lower price than MTN and Vodacom, but they
had failed to respond, seemingly considering it lacked the coverage and reliability needed to
a�ract away their established customers. Whereas, Rain seems to have been seen as a
convincing competitor, with MTN and Vodacom offering moderate users of mobile data special
bundles for WhatsApp and other social media platforms, while for heavier users (i.e. audio and
video streaming consumers) they offered promotional deals and night-time rates, on top of their
5GB data packages.

43. There is very li�le information available about revenues in the mobile market, though Figure
2 indicates the dominance of MTN and Vodacom, plus some growth by Telkom.25,26 One
problem is to understand customer behaviour, whether, for example, they are just buying data
from Rain and Telkom, while remaining with MTN and Vodacom for voice services, sometimes
known as multi-homing. Rain reported, indirectly, a sharp rise in its number of customers
during COVID-19 as they tried schooling and working from home.27

27 African Rainbow Capital (2020, 15th September). Media statement full-year financial results for the 12
months to 30 June 2020.
h�ps://africanrainbowcapital.co.za/media-statement-full-year-financial-results-for-the-12-months-to-30-ju
ne-2020/

26 Bronwyn E Howell & Petrus H Potgieter (2021). “Spectrum shortage and merger by any other name in
South Africa.” 23rd Biennial Conference of the International Telecommunications Society (ITS).
Gothenburg, 2021.

25 Rearabetsoe Karabo Motaung (2021). The impact of entry on competition in the South African mobile data
market: a case study on Rain Mobile. CCRED WP 2021/04. (Johannesburg: Centre for Competition,
Regulation and Economic Development).

24 Bonnie Tubbs (2015, 23rd February). “WBS buyout deal forges ahead” IT Web.
h�ps://www.itweb.co.za/content/zKWEBb7y59W7mRjO
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Figure 2 Mobile data revenues28

44. The effect of competition from Rain was that MTN and Vodacom elected to match and
improve on its prices, but in ways that protected their non-data tariffs. By the use of special
offers, by doubling data or offering overnight discounts, they limited any expectation they
might lower their SMS and voice prices. In this way the effects of competitive pressure from
Rain were limited to specific, generally be�er off and urban, groups of MTN and Vodacom
customers.

45. Excluding Rain, there are four mobile voice termination markets, plus the possibility that
more might emerge if and when service providers on the WOAN offer voice telephony.

46. There is no immediately obvious reason to distinguish fixed and mobile termination
markets, since such markets are operator specific. The exception is Telkom SOC, which has both
fixed and mobile services, though the former is declining rapidly and must soon disappear. One
difference is the level of costs and thus, if the regulation of interconnection is to be continued,
the fixed and mobile rates would entail different calculations and, presumably, be set at
different levels. At one time this was a simple distinction, but it has become increasingly
difficult as fixed telephony has migrated to IP technologies, uses the same core network and

28 Motaung (2021), op cit, p. 19. Drawn from the annual reports of the operators.
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even some wireless local loops (WLL). However, fixed networks do not have radio access
networks (RANs), spectrum fees or masts and towers.

47. The exclusion of traffic of foreign origin appears incongruous, since the regulation applies to
domestic termination markets. Consequently, the question is whether foreign traffic
interconnects with the termination market in a different way or at different locations from
domestic traffic. In the absence of such a differentiation the issue appears to be irrelevant or to
have been contrived to obfuscate otherwise unjustifiable discrimination against foreign
operators.

48. One possibility would be that domestic traffic was being tromboned, that it was being taken
from one operator in South Africa to a foreign point of interconnection and immediately
returned to South Africa in order to benefit from a lower rate. In the past this was sometimes the
practice.29 However, ICASA makes no mention of tromboning.

49. Consumers buy access to the fixed public switched telephone network (PSTN) or to a mobile
network with prepaid bundles of minutes or postpaid rates for calls. Some also purchase data
access, allowing them to send and receive OTT messaging, voice, video calls and conferencing.

50. On the domestic termination markets ICASA states that:

The main reason why the on-net voice calls do not pose a strong constraint is because the calling
party does not typically know the underlying cost of a voice call, and is largely unaware of the
termination charges. Therefore, the mobile termination rate is highly unlikely to affect the choice
of the originating network. (GG 45426, p. 118)

This is contradicted by strong evidence of the behaviour of consumers, showing that even if
they do not know the specific level of the termination rate on a call they are willing to go to not
inconsiderable lengths to avoid making off-net calls.

51. This can be done by using a second mobile phone, one that is registered on the relevant
network, thus allowing the caller to make and to receive only on-net calls. By switching between
phones, albeit at some additional direct cost, in terms of handsets, and the inconvenience of
carrying around two or three phones, a caller can always make and receive on-net calls.

52. A slightly more cumbersome, if less expensive, way to achieve the same effect is to switch
the SIM-card in a mobile phone to that of the operator of the required network. This is less
convenient since the mobile phone will then only take incoming calls from the second network.
However, the switching can be mitigated by using one of the many mobile phones having slots

29 OECD (2000). International refile of mobile traffic (tromboning). TISP(2000)11 (Paris: Organisation
Cooperation and Development).
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for two SIM-cards. Despite any inconvenience, many customers appear willing to switch
SIM-cards manually.

53. The operators view low rates for on-net calling or large buckets of on-net minutes as a way
to a�ract families and groups of friends, in order to keep their traffic on a particular network.
The model of discounts for “family and friends” dates back some decades and appears almost
global in its a�ractiveness. It is an obvious tactic to exploit the power of network effects to
generate larger profits.

54. Consequently, on-net calls are a constraint on off-net calls, even if the effect cannot
immediately be quantified.

55. Operators appear to be content with multi-homing and the use of multiple phones and
SIM-cards. They are well aware that some of their customers are also customers of rival
operators, spli�ing their spending between two or more phones and SIM-cards. Intuitively, they
should not accept this arrangement and should act to discourage customers from switching
away to make some of their calls, but this seems to be a price they are willing to pay.

56. The two incumbent mobile operators raised their termination rates to pre-empt the entry of
Cell-C, in order to discourage their customers from switching to the smaller rival, since they
would have had to make significant numbers of calls to the much larger and more expensive
networks. It took a considerable time to lower those rates.

57. We have some indication of the scale of the use of multiple SIM-cards from the data
purportedly representing the number of subscribers in South Africa (see Table 2). It has been
evident for many years that the numbers reported collectively by the operators far exceeded the
number of distinct South Africans citizens using their networks. Some were known to be
non-human (e.g., cars with tracking systems) and others were humans that had a multiplicity of
subscriptions. A few people were not resident in South Africa, but were regular visitors and
maintained active SIM-cards to avoid excessive IMR charges. Moreover, many of the citizens
being counted do not have unfe�ered access to mobile network services for voice, let alone for
data.

12
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Table 2 Mobile teledensities in South Africa

Source Year Subscribers
(millions)

Teledensity‡ Comments

GSMA 2016 37.5 68% Excludes multiple ownership of SIM-cards

Pew Research 2018 - 87% A further 8% share phones. Total in 2014 was
89%

Stats SA 2016 - 96% Percentage of homes rather than individuals

Stats SA 2020 - 98% Percentage of homes, includes those also
having a landline

United Nations 2014 79.3 149% -

ICASA 2018 91.7 162% 88% were prepaid and 82% had a smartphone

‡ StatsSA reported the population as being 56.72 million

58. The mobile operators report a range of ratios of SIM-cards to individual persons in Southern
Africa (see Figure 3). This points to some variation in the extent of the underlying market
failures that drive customers to this behaviour. It also suggests that a similar distribution might
be found within South Africa, perhaps economically, ethnically or geographically, if the
necessary survey work was undertaken.

Figure 3 Ratio of subscriptions to unique individuals30

59. The reasons reported by operators for the use of multiple phones and SIM-cards were quite
diverse (see Figure 4).

30 GSMA (2017). The mobile economy: Sub-Saharan Africa 2017. London: GSM Association.
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Figure 4 Reasons for owning multiple SIM-cards in 201731

60. ICASA has never conducted the survey work necessary to identify the market failures
leading to the use of multiple phones and SIM-cards in South Africa and the necessary
pro-competitive measures required to diminish them. In addition to the reduction of excessive
off-net call charges, action could be taken to require improvements to poor network coverage
and to reduce congestion. Whereas, the separation of business and private life would be more
difficult to address by regulation.

61. In the absence of a more detailed understanding of the behaviour of consumers in switching
networks to avoid high off-net prices it is impossible to say that it is not a constraint on the
pricing of off-net calling rates. It would be necessary to prove that switching was exclusively for
other reasons or that this was so limited as not to affect pricing by the operators.

62. The well established nature of the pa�erns of switching phones and SIM-cards suggests that
reducing interconnection rates is unlikely to change such behaviours in the short term. When a
customer has acquired this practice it would be necessary to reduce the differential almost to
zero to stop them doing so.

63. Analysis of subscriber data shows that ICASA has only a vague idea of the numbers of
citizens able to use mobile networks and similarly of the numbers of those who cannot afford
access, and that mostly at the national level. There does not appear to be data showing the
distribution at, say, the level of municipalities or by ethnicity or disability. Consequently ICASA
has only a very limited understanding of affordability, whereas it ought to be analysed at a
much more granular level.

31 GSMA (2017), op cit.

14



Response to the ICASA Consultation on pro-competitive conditions Sutherland

64. It is asserted by ICASA that:

… SMSs and voice calls are complementary, rather than substitutes.32

65. It is surely untrue to say that messaging platforms cannot substitute for voice
communications, even if that is the view of some customers. The question is whether it applies
to a sufficiency of customers to have a discernible effect on the operators.

66. One of the a�ractions of messaging systems is that they can show the status of an individual,
whether they are online, available or busy, and when they were last on the system. Indeed, such
signaling is much more sophisticated than the PSTN or mobile networks.

67. It is possible to use messaging for a conversation using text, emojis and photos, with
immediate responses in the same way as cha�ing by voice or video, or to have disjoint
conversations over days, weeks and even months. Admi�edly, this may be more common
amongst younger customers than the elderly.

68. Once again, if ICASA wished to prove its point it would need to produce evidence that
customers do not use messaging in this way or that it was in such small numbers that it did not
affect the operators.

69. Clearly, use of non-SMS conferencing and messaging services is limited to those with data
access, effectively to those with smartphones. A breakdown of smartphone ownership by age
and income might well show it is more common amongst richer, urban and younger customers
and excludes poorer, rural and older customers.

70. Once again, it would be necessary for ICASA to conduct survey work to identify the pa�erns
of ownership of smartphones and of the use of apps. It would be especially helpful to have data
on the behaviour of younger customers and also to determine if there was an urban-rural
divide.

71. ICASA notes the:

… low smartphone penetration of approximately 33%...33

However, on page 120 it is stated as being 63%. Other evidence suggests it may be closer to the
lower number (see Figure 5). The collection of such data can be difficult, since it entails regular
surveys of consumers and identification of whether those being interviewed have a suitable
device and have the necessary credit to use it without restriction.

33 GG 45426, p 118.

32 GG 45426, p 118.
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Figure 5 Smartphone users in South Africa from 2010 to 202534

72. Se�ing aside the uncertain accuracy of the percentage of subscribers and of citizens with
smartphones, there is the question of whether there might be two separate retail markets,
namely one for customers using old-fashioned feature phones and another for those using
smartphones.

73. It is worth considering whether a customer with a smartphone would, faced with a small but
significant rise in mobile data prices, revert to a feature phone. Intuitively this seems highly
unlikely, instead such customers would be more inclined to limit their use or to investigate
switching to a rival operator or to increase their use of Wi-Fi, being very reluctant to abandon
the much greater functionality. Whereas, a rise in the price of SMS or on-net voice calls might
push a customer using a feature phone to buy a smartphone or to use a tablet computer and to
find a Wi-Fi hotspot. A smartphone customer faced with an increase in SMS rates is likely to
switch to an OTT messaging app, which has the additional advantage that it can communicate
with all networks, without distinguishing on-net from off-net.

74. The argument that messaging apps do not interconnect and interwork is facile. Even on a
very basic smartphone it is possible to run more than one messaging app (e.g., Signal, Telegram

34 Statista (2021). Forecast of the number of smartphone users in South Africa from 2010 to 2025.
h�ps://www.statista.com/forecasts/1144116/smartphone-users-in-south-africa
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and WhatsApp). While there may be some inconvenience in having to switch between apps, it is
certainly not an insuperable barrier and might be regarded as trivial. Survey work would be
necessary to determine if it is a barrier of any sort to a digital native teenager or, even, to a
computer literate silver surfer.

75. However, there may be some modified feature phones that run only one messaging app and
some data packages with severely constrained access to non-tied apps . Here the question arises
of whether the bundling and tying of networks and services by the mobile operators is
anti-competitive and might be being used to constrain customers.

76. ICASA notes that messaging systems do not interconnect. The reasons for this are
commercial, being the desire to maximise network effects and to achieve first mover advantage.
At one time an effort was made to mandate interconnection and interworking, but this failed,
despite standardisation work being undertaken at the IETF.35,36 Providers see benefits from
network effects and from being able to upgrade their systems with new features and levels of
privacy, plus opportunities for new sources of revenues.

77. Some older OTT systems such as Skype offer a charges service to dial out to the PSTN,
effectively competing with network operators, while Zoom offers a dial-in service for those with
poor Internet access.

78. The lockdown measures introduced to contain the spread of successive variants of
SARS-COV-2 led to a remarkable growth in the use of conferencing systems, including:37

● Cisco Webex;
● Google Meet;
● Microsoft Teams;
● Polycom Real Presence; and
● Zoom.

79. A market in conferencing systems has existed for many years, but has been expanded and
extended into the homes of workers, requiring only a modest Internet bandwidth. It has found
widespread application in replacing and supplementing meetings and teaching.

80. The market for OTT services is global, with a fairly rapid pace of development and some
contestability.

37 h�ps://www.gartner.com/reviews/market/meeting-solutions

36 Joe Hildebrand (2003) “Nine IM accounts and counting: the key word with instant messaging today is
interoperability” ACM Queue 1 (8) 44-50.

35 FCC (2003) America Online & Time Warner Instant Messaging Interoperability.
h�ps://www.fcc.gov/america-online-time-warner-instant-messaging-interoperability
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81. National competition authorities (NCAs) have expressed a form of buyer’s remorse or
regulator’s remorse in having allowed acquisitions of firms that in retrospect they consider
could have become viable competitors and thus that they had unintentionally allowed a
diminution of competition. Future mergers are likely to face more severe scrutiny, as in the
recent decision of the UK Competition and Markets Authority (CMA) not to allow Facebook to
acquire Giphy.38

82. As the Competition Commission has observed, the mobile market discriminates against
poorer customers.39 This extends into the market for messaging, from which many are excluded.

83. Poorer customers with only feature phones are reliant on SMS, while richer customers with
laptops, smartphones and tablets are able to run multiple conferencing, messaging and VoIP
apps, communicating with each other and with individuals in other countries, but paying only
for the cost of the data being transferred.

84. It is worth recalling that the human interface to SMS was largely a ma�er of accident, since it
was originally intended for signaling. It was lucky for the operators because it costs almost
nothing to provide the service, except for the billing systems and spam filters, and has
generated considerable revenues with very high mark-ups over many years.

85. There would appear to be a reasonable argument that the retail mobile market has split into
two, those with and those without smartphones.

86. ICASA has advocated the continuing discrimination against foreigners calling South Africa.
It is hardly conducive to economic growth if foreigners think twice before calling a number in
South Africa or decline to do so.

87. It is reported that:

Switchtel indicated that the 2017 amendment had resulted in a significant increase in
international termination rates of around 2600% of the regulated termination rates.40

Assuming those costs are passed on to retail customers then it would be unsurprising that
foreigners prefer not to call or would rather switch to conferencing and messaging applications.

40 GG 45426, p. 125.

39 Competition Commission (2019), op cit.

38 Facebook, Inc (now Meta Platforms, Inc) / Giphy, Inc merger inquiry.
h�ps://www.gov.uk/cma-cases/facebook-inc-giphy-inc-merger-inquiry
Facebook v. CMA [2021] EWCA Civ 701 (13 May 2021)
h�ps://www.bailii.org/ew/cases/EWCA/Civ/2021/701.html
The CMA decision is subject to an appeal by Facebook/Meta
h�ps://www.reuters.com/markets/deals/facebook-appeals-uk-ruling-that-it-must-sell-giphy-2021-12-23/
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88. It suggests that a RIA would have been essential in 2017 to analyse whether allowing the
prices to spiral up to such astronomic levels was economically beneficial. A RIA would also be
beneficial today.

89. The formal definition in competition law of a geographic market is the area in which the
firms concerned are involved in the supply of products or services and in which the conditions
of competition are sufficiently homogeneous.41,42 An analysis of its use by the European
Commission concluded that:

It should be used to identify a geographically coherent group of customers whose purchases are
competed for by suppliers located in the same geographic area (and possibly also by suppliers
located at a greater distance).43

90. In the case of voice telephony there are multiple national markets defined by law, regulation
and telephone numbers.

91. For the purposes of international voice telephony there are several markets, illustrated here
by the example of a simple pair, South Africa and the United Kingdom, which have strong
cultural, economic and linguistic ties, generating significant levels of traffic. There is a retail
market for the provision of mobile telecommunications in South Africa offering bundles of voice
telephony, SMS, and, optionally, mobile data, together with a corresponding market in the UK.
In both cases these are oligopolistic, due to the limitations of spectrum, network effects and
capital intensity. These markets have been treated as national in extent, since it is considered
punitively expensive to roam in another market for any significant period of time, even if it is
technically feasible. For example, a customer living in Lesotho could roam permanently by
using a South African mobile subscription, but this would be absurdly expensive.44

92. There is a series of related wholesale markets supplying the two retail markets, including
domestic voice interconnection to fixed and mobile networks, international voice
interconnection, IP data interconnection, specialist data interconnection with content delivery
networks (CDNs), and international leased lines.

44 However, there might be some in Lesotho who do roam permanently on a South African network,
using coverage seeping across the border, in order to make cheap on-net calls to family and friends living
in South Africa.

43 Amelia Fletcher & Bruce Lyons (2016) Geographic market definition in European Commission merger control
(Norwich: Centre for Competition Policy).

42 Kenneth G Elzinga & Vandy M Howell (2018) “Geographic market definition in the Merger Guidelines:
a retrospective analysis” Review of Industrial Organization, 53, pp  453-475.
h�ps://doi.org/10.1007/s11151-018-9658-4

41 George A Hay, John C Hilke & Philip B Nelson (1988) Geographic market definition in an international
context. Law Faculty Publications Paper 1118 (Ithaca: Cornell University).
h�p://scholarship.law.cornell.edu/facpub/1118
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93. Customers on the UK mobile market are highly unlikely to be aware of or to take account of
the rate to call South Africa when picking a retail provider, instead they will accept its bundle of
services, without seeing the underlying wholesale prices and the profit margin on top of these.
Many may be distracted by hire purchase deals on the latest smartphones bundled with their
subscriptions. The small number of customers in the UK that call South Africa regularly are
likely to prefer using an OTT application, which is unlikely to incur significant data charges,
given the size of the available data ‘buckets’ and the number of unlimited data packages.
However, they are restricted in whom they can call in South Africa, since poorer customers are
unlikely to have the devices, the data access or the credit needed to receive such a call. Some
South Africans will have no access and others may only have intermi�ent access, with credit for
data only a few days each month.

94. It is useful to note that the geographic market for messaging is not South Africa but is global
or very close to being global. The geography of the market is to some extent constrained by the
government of China which has imposed conditions with which some non-Chinese firms are
reluctant to comply and thus may not be present on that market.45

95. There are allegedly constraints on the operation of the market imposed by the app stores, the
effects of which are presently being considered in the US Courts, principally in cases brought by
Epic Games.46

96. A formal definition of the market is not necessary here and would be difficult and
time-consuming, since some messaging is performed inside other apps and programs, and it
might overlap with the market for conferencing. Nonetheless, the messaging market can be
considered to be global and contestable for the purposes of this consultation.

97. We Are Social reported that social media users now numbered more than 4½ billion persons
(see Figure 6), up almost 10 per cent in a single year.47 It considered this number might be
understated, due to limits on its research caused by to COVID-19 lockdown measures.

47 We Are Social (2021, 21st October). Social media users pass the 4.5 billion mark.
h�ps://wearesocial.com/uk/blog/2021/10/social-media-users-pass-the-4-5-billion-mark/

46 Epic Games, Inc. v. Apple Inc. [2021] US District Court ND Cal. Case: 20-cv-05640-YGR (10 September
2021) and Epic Games v. Google [2021]  US District Court ND Cal. Case: 20-cv-05671.

45 The market also excludes the Democratic People’s Republic of Korea.
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Figure 6 Most popular social networks worldwide as of October 202148

98. The Competition Commission recently undertook a consultation on competition in the
digital economy.49 Based on its finding it initiated an inquiry into online intermediation
platforms in terms of section 43B(1)(a) of the Competition Act 89 of 1998,50 and subsequently
identified further issues.51 The conclusions of this work are likely to have implications for the
regulation of banking, conferencing, messaging and social media platforms in South Africa.

99. Messaging services are free to use, but collect highly detailed personal data about their
customers that is used directly or sold to third parties to develop customised advertising. The
apps are free to download and require only registration, without the payment of a fee, save any
data charges to obtain the file and the frequent updates. Whereas, some conferencing services
use a freemium model, with free basic services plus a subscription for more advanced services.

51 Competition Commission (2021). Online intermediation platforms market inquiry: further statement of issues
(Pretoria: Competition Commission).

50 Competition Commission (2020, 9 April). “Online intermediation platforms market inquiry terms of
reference” Government Gaze�e 670 (44432) 3-15.

49 Competition Commission (2020). Competition in the digital economy: for public comments (Pretoria:
Competition Commission).

48 Ibid, page 62.
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100. Customers are able to download apps for multiple messaging services. Consequently many
will have been counted several times in Figure 6.

101. There is a long history of specialist retail businesses, often quite small in scale, offering
discounted rates for international calls to diaspora and emigré communities. There have also
been specialist operators offering calling cards and access using carrier selection through the
major operators.

102. In the case of calls to and from South Africa one of the constraints was the de jure and then
de facto monopoly of Telkom SOC, which meant that prices for international private leased
circuits and voice traffic into and out of South Africa were maintained at artificially high levels.
This was eventually resolved by the Competition Commission.

103. Interconnection for the wholesale voice market in South Africa presumably takes place at a
very small number of domestic locations. To argue that the market for foreign originated calls is
in a different geographic market would require the offer of interconnection to be made in some
other location, such as London, New York or Singapore, in which case it would be subject to the
local jurisdictions. The question of the location of originating retail callers is immaterial, since
the market in question is for wholesale interconnection and not for individual foreigners
making calls, or for South Africans living abroad calling home. The issue of South Africans
using IMR is a separate market again.

104. Clearly a network operator does not wish to negotiate individually with and to connect to
each and every foreign operator, since this would be time consuming and the volumes of traffic
would often be tiny (e.g., calls to Paraguay or Tuvalu). Instead, there are intermediaries serving
as wholesale carriers that operate globally or regionally, including:52

● BICS;
● BT;
● China Telecom;
● PCCW;
● Singtel;
● Tata;
● Telia Carrier; and
● Vodafone Carrier.

105. GMI Insights suggests the global market was worth USD25 Billion in 2020 and will rise to
USD60 Billion in 2025, a compound annual growth rate (CAGR) of 10 per cent.53 This fast pace is

53 h�ps://www.gminsights.com/industry-analysis/wholesale-voice-carrier-market

52 h�ps://www.gartner.com/en/documents/3998797/magic-quadrant-for-network-services-global
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being driven by the extension and widespread adoption of 4G networks, with the increasing
popularity of smartphones and tablets driving up calls using VoIP. Traffic was also boosted by
the lockdowns associated by COVID-19, causing 15 per cent year-on-year growth.

106. Importantly, GMI Insight noted that another positive factor was:

Decreasing inter-carrier mobile termination rates.

107. In the United Kingdom, OFCOM has determined that:

The cap for mobile call termination has been reduced to reflect the lower costs faced by mobile
operators. In the first year of the market review period, 2021/22, the cap will be pence per minute
the cap will be 0.379 pence per minute. For landline call termination, we have maintained the
price cap at its current level of 0.0292 pence per minute in real terms.54

That is ZAR 0.079 and 0.061 per minute respectively.

108. However, these rates are not reflected in the charges of South African operators. For
example, Vodacom South Africa per minute charges are markedly higher, even allowing for
international transit, at:

● ZAR 5.05 for pre-paid customers;
● ZAR 3.60 for contract customers; and
● ZAR 1.79 for Calling-Plus customers (on paying ZAR5 per month).55

109. Clearly, there are some very substantial mark-ups involved, but also significant discounts
for those interested in finding them.

110. Operators in South Africa offer wholesale interconnection not to individual foreigners but
to multinational carriers that provide traffic to and from groups of countries. They in turn buy
and sell traffic from operators in South Africa for termination on a number of foreign markets.

111. Thus there are two sets of markets, with a series of national wholesale interconnection
markets for inbound and outbound traffic. There is also a market comprising a set of global
intermediaries interlinking the first two sets of national markets.

55

h�ps://www.vodacom.co.za/vodacom/services/convenience-and-security/calling/international-calling-rat
es

54 OFCOM (2021) Wholesale voice markets review 2021-26: statement (London: Office of Communications). pp
1-2.
h�ps://www.ofcom.org.uk/__data/assets/pdf_file/0029/216794/statement-2021-26-wholesale-voice-market
s-review.pdf
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112. Since the interconnection is taking place in South Africa there should be no distinction
between, say, Vodacom SA seeking to interconnect with, say, MTN SA and its foreign affiliate
Vodafone Carrier seeking to do the same with traffic brought from Europe and India. That there
is a distinction is largely or exclusively the result of the decision of ICASA to allow operators to
discriminate against foreigners.

113. In the first instance such discrimination raises problems of compliance with the
Competition Act. It is unclear how an operator could justify treating differently domestic and
foreign traffic if it incurred no additional cost.

114. In the second instance discrimination against foreign operators must be tested against the
commitments made by South Africa to the World Trade Organisation (WTO). Here the question
is whether the discrimination is compliant with the General Agreement on Trade in Services
(GATS) and, in particular, most favoured nation (MFN) treatment.

115. There appears to be an argument made that raising the incoming termination rates in some
way balances high outgoing rates, presumably thinking that if they are raised sufficiently then
operators in South Africa do not need to make net payments to foreigner operators. Se�ing
aside what seems to be a xenophobic argument, that paying foreigners is bad and being paid by
foreigners is good, the question is whether this makes any sense for businesses and consumers
in South Africa and for the economy more generally.

116. Given a high rate for calls terminating in, say, Senegal then the South African operators
simply pass this on to their customers, with some profit margin, perhaps proportionate to the
wholesale rate.56 In the nature of the bundling of prices and services there is li�le competitive
pressure on operators, since few South African customers evaluate international rates, though
operators do provide packages of discounted rates for customers that make many international
calls. If South African operators were to ‘retaliate’ by raising their rates to Senegal, then the
Senegalese operators would merely pass the higher rates on to their customers, who for the
most part would not notice and those that did might grumble and pay, reduce the number and
duration of their calls, or seek out conferencing, messaging and VoIP alternatives.

117. OFCOM took the view that:

For calls originating from abroad, to require UK providers to charge no more than the equivalent
rates charged by their international counterparties where those are higher than the UK regulated
cap. This is a change from the current situation, where the same termination price caps apply to
all calls regardless of their origin. We have decided to allow UK communications providers to set

56 For example, Vodacom charges ZAR 5.99 per minute
h�ps://www.vodacom.co.za/vodacom/services/convenience-and-security/calling/international-calling-plus-rates
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termination charges for incoming calls from abroad that can be higher than the caps we are
se�ing for domestic calls, but only where the UK communications provider faces a high
termination charge from its international counterparty when its customers make calls terminating
on the counterparty’s network overseas, and only up to the level of the reciprocal termination
charge. We have made this change because this is the approach that is most likely to deliver low
termination rates in the UK and for calls terminating abroad; which is the outcome of most
benefit to consumers.57

118. Thus OFCOM suggests that allowing higher rates would increase the negotiating power of
operators. However, this seems quite unlikely if foreign operators are able to pass price
increases directly to customers who will not switch away either because they are not interested
in calling the UK or because all the rival operators are being charged the same expensive
wholesale rate. For example, if South African operators were to charge very high termination
rates then UK operators are empowered to retaliate by raising those rates. There is li�le to stop
this spiralling upwards as the two sets of operators raise their prices in turn. The constraint on
the operators is the ability of callers to switch away by using OTT conferencing, messaging and
VoIP apps.

119. The question of whether the operators are making or receiving net payments appears to be
irrelevant to the welfare of consumers in South Africa or its economy, it is just an artefact of
accounting. Whereas, customers are concerned over whether the profit margins on international
calls are excessive and whether the market for international calls is working and driving prices
towards costs. Unfortunately, neither ICASA nor the operators have provided any data on this
issue.

120. The other concern is whether by driving up the prices for incoming calls from other
countries the operators are inhibiting economic activity. This is all the more important given the
opportunities presented by the African Continental Free Trade Area. Again the data are
extremely limited, but intuitively this seems likely, especially where OTT options may not be
readily available.

121. Switchtel suggests that the grossly inflated international termination rates resulted in a rise
of traffic to SIM-boxes. This is a version or inversion of tromboning, bringing traffic into South
Africa and terminating it on a mobile network by technical rather than commercial means.

122. While this might be in violation of the terms and conditions imposed by the mobile
operators on the use of SIM-cards it is not clear that it is either “fraud” or “illicit”. Indeed, no
evidence was produced by ICASA or the operators to justify the use of such terms. For example,
there is no indication of the relevant statute, let alone a list of prosecutions in the courts.

57 OFCOM (2021), op cit.

25



Response to the ICASA Consultation on pro-competitive conditions Sutherland

123. ICASA seeks to defend discrimination against foreigners on the basis that:

The implication of this was that SA licensees endured asymmetrically high international
termination rates for outbound international traffic in comparison to what they charged for
foreign inbound traffic.58

Yet this does not appear to be a justification of any sort. It merely asks for other countries to
reciprocate and drive up prices and consequently to drive yet more customers to VoIP and OTT
apps and to discourage the others. Of course, this discriminates against the poor in South Africa
who do not have smartphones and the corresponding apps, something which needs to be set
out clearly by ICASA.123. It is hard not to agree with Telkom SOC on the question of foreign
interconnection rates:

Telkom also indicated that the Authority should conduct a regulatory impact assessment of the
2017 amendment.59

124. In general, RIAs are a good idea and can be especially useful where there is contention
about remedies. They are also very helpful in defending a decision before the High Court.

125. It is worth drawing a�ention to a memorandum by US President Biden issued almost
immediately he took office. He initiated reform of the regulatory system by requesting:

These recommendations should provide concrete suggestions on how the regulatory
review process can promote public health and safety, economic growth, social welfare,
racial justice, environmental stewardship, human dignity, equity, and the interests of
future generations. The recommendations should also include proposals that would
ensure that regulatory review serves as a tool to affirmatively promote regulations that
advance these values.60

126. In particular, he asked the Office of Management and Budget (OMB) to:

… propose procedures that take into account the distributional consequences of
regulations, including as part of any quantitative or qualitative analysis of the costs and
benefits of regulations, to ensure that regulatory initiatives appropriately benefit and do
not inappropriately burden disadvantaged, vulnerable, or marginalized communities;

60 Joseph R Biden (2021, 20 January) Memorandum for the Heads of Executive Departments and Agencies:
Modernizing Regulatory Review. (Washington DC: White House).
h�ps://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/modernizing-regulatory-revi
ew/

59 GG 45426, p 127.

58 GG 45426, p. 127.
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127. These objectives are equally, if not more, applicable in South Africa. In developing
countries the levels of income inequality are high, especially in the case of South Africa,
consequently the benefits from regulation may not be distributed equally. Examination of the
distributional consequences may tip the balance between two possible regulatory interventions.

128. In the case of MTRs it would be enormously beneficial to have a breakdown of the costs
and benefits for the various groups, comparable to those identified by Biden. Figure 7 shows the
considerable variations in spending on communications by province and by type of se�lement,
which suggests that the effects of any interventions by ICASA on termination rates are highly
likely to be distributed unevenly. Thus ICASA should provide an analysis of how its proposed
regulatory measure affects different groups, especially historically disadvantaged and
vulnerable and marginalised groups. Figure 7 shows spending, but it is essential to know what
this is buying consumers, whether it is comparable quantities and qualities of service, which the
Competition Commission has shown is not true for mobile data.

Figure 7 Annual household expenditure on communication in 2014-1561

61 Stats SA (2017). Living conditions of households in South Africa (Pretoria: Statistics South Africa).
h�ps://www.statssa.gov.za/publications/P0310/P03102014.pdf
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129. Statistical analyses of a large data set examined the effects of market entry and the
regulation of MTRs in South Africa, finding greater effects from the la�er than the former.62 The
rich benefi�ed from both market entry and MTR regulation. The poor benefi�ed from the
regulation of MTRs that drove down prices, helping to increase levels of adoption of mobile
telephony, nonetheless:

Poor consumers in rural areas experience less than half the benefits from entry accruing to high
income earners in cities.63

Entry had a limited effect on consumer surplus and overall mobile adoption.

130. Price-sensitivity was affected by income and by factors such as language and race. There
were persistent differences in the uptake of mobile services in rural areas and cities, which
varied between race and income groups.

131. ICASA raises the question of its “methodology” for market definitions on page 133. It is
difficult to see how a few bullet points can reasonably be construed as anything so grand. It
would be a very brave person who was prepared to testify before the Pretoria court that this
constituted a methodology, rather than the sketch of an approach. Nor does ICASA point to any
detailed methodology, whether its own, that of the Competition Commission or of a third
party.64

132. ICASA cites section 67(4A) of the ECA, as amended in 2010, which reads:

(a) define and identify the retail or define relevant wholesale and retail markets or
market segments in which it intends to impose pro-competitive measures in cases where
such markets are found to have ineffective competition;65

Clearly, this provides no guidance on how ICASA should proceed.

133. The usual practice in competition law is to adopt a formal methodology in guidelines,
se�ing out in some detail how the process will work in particular cases. This is then subject to
periodic review and public consultation in the light of experience with use of the guidelines,

65 h�ps://www.gov.za/documents/electronic-communications-amendment-act-0

64 The only documents, not cited by ICASA, dates from 2010 se�ing out how to conduct market reviews
under the unamended ECA.
h�ps://www.icasa.org.za/uploads/files/Guideline-for-Conducting-Market-Reviews.pdf

63 Ibid.

62 Ryan Hawthorne & Lukasz Grzybowski (2021). “Distribution of the benefits of regulation vs.
competition: the case of mobile telephony in South Africa” International Journal of Industrial Organization
74 102673. h�p://doi.org/10.1016/j.ijindorg.2020.102673
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before producing a revised version. There is also usually guidance in the form of jurisprudence
of the courts, which must interpret the law and assess the decisions of the regulator.

134. A crucial first step is the definition of the relevant market, an approach used in most
developed and emerging economies. It is necessary to judge which substitutes are within the
market alongside the product or service being investigated, allowing the calculation of market
shares. These are equated with market power and ability of a market player or for a proposed
merger of two entities to act independently.66

135. The issue of market definition in telecommunications has been discussed at length in the
academic literature.67,68,69 Admi�edly, there was some confusion caused by the move of the
European Commission to align the telecommunications directives with competition law in its
1999 Review. Some of that alignment was of a rough and ready character intended to ease the
transition.

136. Technological advances have had significant effects on the definition of markets, notably
with a succession of generations of mobile telecommunications being deployed alongside the
next generations of fixed networks.70 Fixed and mobile networks have to some extent
converged. A great many new services have also been introduced, many of which are
considered to be over the top, that is they run on higher protocol layers than those generally
subject to regulation. The introduction of the Internet of Things (IoT) has seen many new
devices and smart services. 5G is enabling a wide range of new services.

137. Perhaps the greatest change and one that has caused considerable anxiety amongst
competition authorities has been the rise of the global platforms, funded by their highly
targe�ed advertising, and presented as being free at the point of use.71 In reality, consumers of
these services provide their labour (e.g., by creating and curating content) and their personal

71 Lukas Solek (2021) “Need to revise or apply the concept of market definition with a view to ‘zero-price’
and overarching markets” Journal of European Competition Law & Practice 12 (8) 593-603.
h�ps://doi.org/10.1093/jeclap/lpab005

70 João Paulo Ribeiro Pereira (2013) ‘Effects of NGNs on market definition’ pp 939-949 in Á Rocha, A
Correia, T Wilson & K Stroetmann (eds.) Advances in Information Systems and Technologies (Berlin:
Springer). h�ps://doi.org/10.1007/978-3-642-36981-0_88

69 Anton Schwarz (2007). “Wholesale market definition in telecommunications: the issue of wholesale
broadband access” Telecommunications Policy 31 (5) 251-264. h�ps://doi.org/10.1016/j.telpol.2007.03.004

68 Jordi Gual (2003). Market definition in the telecom industry. CEPR Discussion Paper No. 3988 (London:
Centre for Economic Policy Research). h�ps://repec.cepr.org/repec/cpr/ceprdp/DP3988.pdf

67 Pierre Larouche (2000) “Relevant market definition in network industries: air transport and
telecommunications” Journal of Network Industries 1 407-445. h�p://doi.org/10.1177/178359170000100402

66 Willem H Boshoff (2013). Why define markets in competition cases? Stellenbosch Economic Working
Papers: 10/13. h�ps://www.ekon.sun.ac.za/wpapers/2013/wp102013/wp-10-2013.pdf
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data (e.g., details of friends and personal preferences), which are then sold to advertisers. Where
a service appears to generate no revenue it is very difficult to calculate a conventional market
share (e.g., for Skype and WhatsApp). New legislation and new agencies, plus new units within
existing agencies, are being created to tackle the challenges arising from the so-called GAFA
providers: Google, Apple, Facebook and Amazon.

138. ICASA offers a rather strange chart as Figure 1 on page 135, purporting to show
anonymised shares of the retail mobile voice market. Given that the market shares have
frequently been a ma�er of public record the anonymisation seems futile.

139. Since it is known that customers have multiple phones and SIM-cards, and that many are
thus being counted twice or more, the value of these ‘shares’ appears to be meaningless.
Whereas, Figure 2 on page 136 represents shares of revenues, which seems likely to be more
useful, though the shares of total voice minutes would be essential to confirm the revenue
shares.

140. The two charts of fixed voice networks are more difficult to interpret. It is unclear if voice
over FTTH is being reported and included in these figures. Indeed, ICASA does not make clear
in which market it considers voice over FTTH to lie.

141. In section 2.3.4 ICASA repeats its view of 2014 that there are no wholesale operators
providing termination of voice calls on the networks of licensed operators. As defined, this
appears to be true.

142. ICASA then turns to what it terms “relevant downstream markets”, namely the retail
markets for:

● Mobile access and calls; and
● Fixed line access and calls.

143. At this point several problems present themselves. Firstly, customers on both markets may
have data access and thus are able to use conferencing, messaging and VoIP apps that are
functionally equivalent to or superior to voice telephony. As already noted, given the greater
convenience of communicating by these apps compared to the high cost of making certain
traditional calls, customers with such apps will prefer not to make fixed or mobile calls. Thus
the assertion by ICASA that “there are no competitors in the defined markets” is open to serious
challenge, since a customer may prefer to use, say, WhatsApp rather than dial a number on or
to receive a call on, say, the MTN network.

144. Accepting, for the sake of argument, that the various apps are present on the markets for
fixed and mobile access and calls, it raises the question of whether this has any influence on the
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wholesale termination markets. If they are used by significant numbers of customers then
operators should be constrained in se�ing their rates for termination, because some customers
will prefer to use, say, Skype and WhatsApp. A proportion of customers has already abandoned
the use of traditional voice telephony to save money and to benefit from the greater
convenience. If the operators set a higher rate for termination that is passed on to the customers
of other operators then more will be pushed into using the various OTT apps. In some respects
this can be seen as inevitable, as more customers have large data bundles on devices that can
run such apps and thus allow them to reduce or to abandon entirely their use of traditional
telephony.

145. ICASA provides the shares of mobile terminations in Figure 5 on page 138 and proceeds to
calculate an HHI. Since it has been argued that there are four separate mobile markets for the
purposes of termination it makes no sense to show the comparative sizes of those four markets
or to calculate the sum of the squares. Either they are separate and distinct markets or there is
some other market that ICASA has neither defined nor explained. There would be no purpose
in trying to terminate a call on any other operator than the one for which it was destined, unless
by using an OTT app.

146. The comparison of the purported HHI values for fixed and mobile seems to be entirely
meaningless.

147. The sizes of the four mobile termination markets show the volume of traffic coming from
the three other operators. It should be possible to compare this with the share of voice revenues
as a proxy for originating minutes and thus the success of each operator in keeping traffic on its
network. However, Table 3 suggests that ICASA has changed the numbers of the operators
making such a comparison impossible.

Table 3 Mobile operators in 2020

Operator 1 2 3 4

Share of mobile voice revenues 46% 9% 4% 42%

Share of mobile termination minutes 38% 35% 11% 16%

148. The complex ma�er of an essential facility is raised on page 140. Clearly a conventional call
cannot be terminated on a phone registered on a specific network except by means of that
network. However, customers can get around this by changing phones or changing SIM-cards,
which replicates the facility and thus eliminates the argument it is essential. More recently,
some customers have overcome the control of the operator by switching to OTT applications
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which allow them to communicate regardless of the operator and any putative essential facility.
Consequently, there does not appear to be a valid argument for a terminating network being an
essential facility.

149. The distinction ICASA tries to draw between an essential facility and a bo�leneck facility is
unclear. Consequently, it is impossible to make any useful comment. If it is a term of art coined
by ICASA it would require explanation and an exposition of the economic argument.

150. ICASA considers that advances in OTT apps are:

… not relevant for the analysis of the effectiveness of competition.72

151. As has been set out above, this position seems entirely unjustifiable. It is clear that
consumers use a range of conferencing, messaging and VoIP apps as alternatives to SMS and
voice calls. If it is to be argued that these have no effect on competition then a detailed analysis
would be necessary, rather than a simple dismissal, which lacks any credibility.

Conclusion
152. Despite its litany of failures in the High Court it seems ICASA has not learned the lesson
that it will be brought back and is very likely to have its decisions delayed or set aside. The
intention of the statutory provision of a facility to challenge the decisions of ICASA was to
ensure that it had correctly applied the law, based on sound economic analyses. Its
disappointingly poor record shows that this has not been the case.

153. It is difficult to imagine that any decision emerging from the present process would be able
to survive an application for an interim interdict, let alone, the subsequent full hearing. There
are no definitions of competition or pro-competitive, neither are there any indicators that might
be used to measure the success of regulating MTRs.

154. ICASA would be well advised to appoint a General Counsel and a Chief Economist in
order to improve its decision making.

155. ICASA needs to conduct a considerable amount of research on consumer behaviour at a
very granular level to inform its decision making.

156. The arcane and hideous complexity of the consultation document gives the impression to
those who might wish to criticise ICASA that it has been captured by operators, even if this is
politically and structurally impossible. By conducting a consultation that is so willfully obscure

72 GG 45426, p. 141.
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that only industry players and a very few experts are able and have the resources to respond,
ICASA confirms the impression of having been captured. Consequently, it is easier to criticise
ICASA for being captured rather than wading through the document and the hundreds of
pages of related documents stretching back over many years, than to make a contribution that
might help guide it to a be�er outcome. A further discouragement is the prospect that the
consultation will have to be repeated when the resulting decision is remanded from the Pretoria
court.

157. In looking at further regulation of MTRs it is necessary to consider the effects on different
ethnic, geographic and socio-economic groups, remembering both historical issues and the very
considerable economic disparities reflected in the high GINI value. In considering any new
intervention, ICASA needs to ensure that the benefits flow to those most in need and that it is
not reinforcing existing digital divides. It would not be enough to show that some prices would
fall, it must show that the groups most in need will benefit from those price cuts. Any reduced
MTRs are going to benefit some groups more than others, something that ICASA has neither
assessed nor has it developed the capability and models to assess. There is no indication in the
document that ICASA expects any significant diminution in the number of citizens and
residents without access to mobile networks or of the number who have only intermi�ent
access.

158. It is quite possible that further reductions in the MTRs will result in lower consumer prices,
as has sometimes been the experience elsewhere. However, it might also have the effect of
diminishing investment in mobile networks at a time when, with a lot of luck, they may be
allocated more spectrum. Consequently, reduced rates may reinforce the position of the two
largest operators.

159. The issue of capital investment is also essential for the solarisation and decarbonisation of
the networks. If the telecommunications sector is to make its contribution to the goals agreed by
government then, in the first instance, operators and ICASA need to begin reporting greenhouse
gas (GHG) emissions, both as totals and in measures comprehensible by businesses and
consumers. For example, they could agree to or be required to declare the emissions per GB of
data and per minute of voice telephony. Any proposed reduction in MTRs needs to have an
assessment of its effect on emissions, there being li�le benefit if the prices go down but the
emissions go up.

160. Given the enthusiasm exhibited elsewhere for the WOAN and its purportedly
transformative effects on markets it is surprising that no provision has been made for new
MVNOs and service providers. This absence could further delay deployment of the WOAN.
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161. The absence of a register of lobbyists and a record of instances of lobbying on the subject of
this consultation greatly undermines the transparency of the procxess.

162. It is long past time for a review of the ECA.
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Abbreviations
4IR fourth industrial revolution
6G sixth generation of mobile telecommunications
CDN content delivery network
CMA Competition and Markets Authority of the United Kingdom
DTPS Department of Telecommunications and Postal Services
ECA Electronic Communications Act 2005 (as amended)
FTTH fibre to the home
GG Government Gaze�e
GHG greenhouse gas
GSMA GSM Association
HRV high risk vendor
IMR international mobile roaming
IETF Internet Engineering Task Force
IMT International Mobile Telecommunications
IP Internet Protocol
ITU International Telecommunication Union
LTE Long Term Evolution
LTE-A Long Term Evolution - advanced
MTR mobile termination rate
MVNO mobile virtual network operator
NGN next generation network
NCA national competition authority
OFCOM Office of Communications of the United Kingdom
OTT over the top
PSTN public switched telephone network
RAN radio access network
RIA regulatory impact assessment
SIM subscriber identity module
SMS short message service
SNO second network operator
SOC state-owned corporation
StatsSA Statistics South Africa
USAL under-served area licence
VoIP voice over Internet protocol
VoLTE voice over long term evolution
VoNR voice over new radio
WLL wireless local loop
WOAN wholesale open access network
WTO World Trade Organisation
ZAR South African Rand
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