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Dear Mr Moshweunyane 

 

RE:  TELKOM’S SUBMISSION PERTAINING TO THE INFORMATION 

MEMORANDUM  

 

Telkom SA SOC LTD ("Telkom”) welcomes the opportunity to submit written 

representations on the Information Memorandum as published in Government 

Gazette 45255 (Notice 587 of 2021), dated 1 October 2021 (“2021 IM”). Telkom 

understands that written submissions are due no later than 12h00 (midday) on 

2 November 2021.  

 

The 2021 IM advises the public regarding the process that the Independent 

Communications Authority of South Africa (“the Authority” or “ICASA”) 

intends to follow and consultation in respect of the licensing of International 
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Mobile Telecommunications (“IMT”) for the provision of mobile broadband 

wireless access services for urban and rural areas using the complementary 

bands IMT700, IMT800, IMT2600 and IMT3500, and individual electronic 

communications network services (“I-ECNS”) and radio frequency spectrum 

licence for the purpose of operating a wireless open access network (“WOAN”). 

 

Please find herewith Telkom’s written submission. 

 

Yours Sincerely 

 
pp Dr Siyabonga Mahlangu 

Group Executive: Regulatory Affairs and Government Relations 
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OUTLINE OF THE SUBMISSION 

 

This submission has seven sections. The first section deals with the legal issues that the 

Authority must take into account when it considers licensing high demand spectrum 

(“HDS”) and the WOAN. These issues include the implications and the legal import of the 

court order setting aside the decision to issue the ITAs;1 the legal status of the ITAs; and 

whether ICASA is bound by any law to follow an auction process. The first section ends 

with a proposal on how ICASA may construct and execute a fair, reasonable, and lawful 

process for the licensing of IMT spectrum. 

 

The second section deals with the method of licensing. This section canvasses the various 

methods that are available to the Authority and which the Authority may wish to consider 

in its effort to expedite the licensing process. 

 

In the third section, Telkom makes submissions on the implications of 5G on the licensing 

of the current unassigned HDS. It specifically examines the 5G report that ICASA submitted 

to the Minister and the latest output of the ICASA 5G Forum and how these documents 

should inform ICASA’s approach to licensing. Section 3 also canvasses the concept of 

technology neutrality and how it has been tapered when it comes to the licensing of radio 

frequency spectrum. 

 

The next section deals with the WOAN and its impact on the current licensing process. It 

traces the origins and rationale for the WOAN, discusses the policy injunctions and 

Ministerial directions, and examines the Authority’s approach to the WOAN against the 

prevailing policy imperatives. Lastly, the section proposes an approach that is consistent 

with policy. 

 

 
1 GN 534 GG 43767, 2 October 2020 (‘WOAN ITA’) and GN 535, GG 43768, 2 October 2020 (‘auction ITA’), 

(‘ITAs’). 
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In the fifth section, Telkom submits that the Authority’s competition assessment2 document 

is fundamentally flawed and should not be relied on in the design of the licensing process. 

This submission is underpinned by a comprehensive critique of the Authority’s competition 

assessment document by the independent economists, the Berkeley Research Group 

(“BRG”). BRG evaluates the document’s methodology, analysis, and conclusions and 

points out the glaring and notable shortcomings. BRG also interrogates the 2021 IM and 

the previous Information Memorandum, the draft Mobile Broadband Services Inquiry 

(“MBSI”) Regulations and findings3, and its significance for the licensing of spectrum and 

ICASA’s general failure to facilitate competition.   

 

In order to assist the Authority to test the submissions made by Telkom in section five, a 

copy of the BRG report is attached. 

 

The sixth section contends that the Authority errs in characterizing spectrum arrangements 

as mere roaming agreements and that this approach by the Authority has led to the failure 

by it to assess and appreciate the full impact of these arrangements on competition in the 

mobile sector and as a consequence on the design of the auction.  

 

The last section focuses on the licensing rules that the Authority proposes in the 2021 IM 

and those which were contemplated in the ITAs. The submission covers the calculation of 

spectrum holdings for the purposes of the licensing process; setting spectrum caps; the 

computation of minimum spectrum portfolios; the opt-in process; the licensing of sub 1 GHz 

and the pace of broadcast digital migration; and spectrum valuation and determination of 

reserve prices. 

 

 
2 Reasons document relating to the invitation to apply on the licensing process for International Mobile 

Telecommunications in respect of the provision of Mobile Telecommunications in respect of urban and rural 

areas using the Complimentary Bands, IMT700, IMT800, IMT2600 and IMT3500, GN 697 GG 43970, 4 

December 2020 (‘Reasons Document’). 
3 GN 272 GG 44337, 26 March 2021 (‘MBSI findings’). 
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Telkom makes its submissions in the seventh section without necessarily agreeing that an 

auction is the most appropriate method of licensing. It does so to ensure that there is a 

rational connection between the proposed rules and their intended outcome, i.e. the 

promotion of competition.   
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1. Guiding legal principles 

1.1. Introduction 

1. On 15 September 2021, the court granted an order by agreement between amongst 

others, Telkom and ICASA, in which the court set aside ICASA’s decisions to publish 

the ITAs and referred the decisions back to ICASA for reconsideration.  A 

consequence of the court order is that the ITAs ceased to exist.  Therefore, there are 

presently no ITAs for consideration and amendment by ICASA and for consideration 

by interested parties. 

 

2. On 1 October 2021, ICASA published the Information Memorandum on Licensing of 

Spectrum in the IMT700, IMT800, IMT2600 and IMT3500 bands (“2021 IM”). The 

2021 IM is the commencement of a new licensing process.  

1.2. The legal effect of the court order 

3. In paragraph 6 of the 2021 IM, ICASA states that: 

“In light of the Court Order, the Authority hereby publishes this Information 

Memorandum (“IM”) for public consultation which includes, amongst 

others, matters related to competition aspects, IMT700 and IMT800 bands 

and matters stipulated in Annexure A on how it impacts on the 

reconsideration of the ITA”. 

4. In its outline of the process in paragraph 12.6 of the 2021 IM, ICASA records 

10 December 2021 as the date for “Publication of the ITA as amended”.  

 

5. In annexure A, ICASA states that “The Authority has assessed the state of the 

competition in the mobile sector, as contained in the published Reasons document, 

with the information at its disposal in formulating the ITA.” 
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6. The order setting aside the ITAs remitted to ICASA the “matter”, and not only the 

ITAs, for reconsideration.  ICASA is therefore required to reconsider the entire matter 

(which is the high-demand spectrum licencing process) and not just the formulation 

of the ITAs.  

 

7. It is not legally competent for ICASA to simply amend the ITAs, as appears to be its 

intention. There are currently no ITAs for it to amend. ICASA is required to formulate 

new ITAs. 

 

8. The 2021 IM is replete with references to, or reliance on, the set aside ITAs.  For 

example, paragraph 1.2.1 of the 2021 IM says "The portfolios set out in the table 

under section 6.1 of the ITA, will be used when taking into account what must be 

considered to constitute Minimum Spectrum Portfolios ("MSP's")".  The inclusion of 

this reference is evidence of the irrationality of the process envisaged by ICASA.  A 

further example is found in paragraph 1.6.1 of the 2021 IM where ICASA says "The 

roll-out obligations will be imposed consistently with the provisions of the ITA".  This 

reference is patently irrational as the public is advised that the roll-out obligations will 

be imposed consistently with the provisions of a document which has been set aside.  

Furthermore, ICASA fails to specify why it contends that these obligations ought to 

be imposed in terms of the set aside ITAs.    

 

9. ICASA's reliance on no longer existing ITAs is evidence of its failure to properly apply 

its mind to the formulation of the new ITAs. 

 

10. The order setting aside the ITAs does not leave the steps or processes that preceded 

the publishing of the now invalid ITAs untainted. The Reasons Document4 which 

informed the formulation of the ITAs is necessarily impacted by the invalidation of the 

ITAs. The Reasons Document itself states that: 

 
4 Reasons Document (note 2 above). 
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"This reasons document is intended to outline the reasons for the 

decisions of the Authority with respect to the written representations 

received and the work that the Authority has done towards finalising the 

Invitation to Apply (ITA)." 

11. The above makes it patently clear that the Reasons Document cannot be rationally 

connected to the formulation of any document other than the now set aside ITAs, and 

the processes followed, and representations received in relation thereto.  The 

Reasons Document is therefore irrelevant to the formulation of the new ITAs, and any 

reliance thereon in the 2021 IM is irrational.  

 

12. Accordingly, when taking new decisions to publish new ITAs, ICASA has to provide 

reasons for the new decisions.  ICASA may not rely on the previous Reasons 

Document as that document informed decisions which no longer exist. A new ITA 

must be supported by and predicated on the reasons that informed its formulation. It 

follows therefore that ICASA cannot place any reliance on the Reasons Document. 

Interested parties cannot place any reliance on the Reasons Document for purposes 

of comment on the IM or new ITA to be published. 

 

13. Since the entire licensing process was set aside, it is open to ICASA to reconsider 

the method through which it licences HDS.  ICASA may adopt a method other than 

the auction process.  However, ICASA has failed to provide reasons to support the 

decision it has opted for the auction process as contemplated the 2021 IM.  ICASA 

should provide these reasons as this will enable interested parties to determine 

whether the decision to use the auction process is rational and reasonable. 

1.3. Competition matters 

14. In terms of the Electronic Communication Act 36 of 2005 (‘ECA’), ICASA is obliged 

to evaluate competition in the mobile sector before publishing ITAs.  
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15. ICASA failed to conduct a competition assessment before it published the old ITAs.  

As a result, one of Telkom’s primary grounds of review was ICASA’s failure to conduct 

a competition assessment. 

 

16. In the first paragraph of the 2021 IM, ICASA states that, in the new ITAs, it intends to 

rely on the exact same competition assessment it purportedly conducted for the old 

ITAs.  The afore notwithstanding, ICASA proposes to revise the licensing by removing 

the 700 MHz and 800 MHz from the auction process.  No consideration is given in 

the 2021 IM to whether this will have an effect on competition in the sector, which is 

a further indication that no competition assessment has been conducted.  As set out 

in paragraph 36 of the competition assessment dated 4 December 2020 and attached 

to the 2021 IM: 

“This spectrum award will make available a large amount of spectrum 

suitable for the provision of mobile broadband services (both low 

frequency spectrum for coverage and higher frequency spectrum for 

capacity). Some 406 MHz of spectrum would be awarded by the close 

of this process to operators including to the proposed new WOAN. 

Given the scarcity of sub-1GHz spectrum in South Africa (no 700MHz 

and 800MHz spectrum has been assigned to date), it is likely to be 

particularly important in shaping future competition in mobile markets, 

and the extent to which individual national wholesalers are able to 

compete with each other. Hence, the competition assessment points to 

attracting some sub-1GHz spectrum for the weaker and/or smaller 

third/fourth tier-2 national wholesalers.” 

17. Therefore, ICASA would have to, at the very least, supplement any competition 

assessment that was conducted before the revision was proposed.  
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18. The removal of the 700 MHz and 800 MHz is a material consideration that ICASA has 

to take into account before publishing the new ITAs.  A further competition 

assessment has to be completed before the new ITAs are published. 

 

19. In paragraph 1 of the 2021 IM, under the heading “Competition Matters”, ICASA 

states that “it has assessed the state of competition in the mobile sector, as contained 

in the published Reasons document, with the information at its disposal in formulating 

the ITA.” 

 

a. First, the reliance on the published Reasons Document which informed the 

formulation of the now invalid ITAs is misplaced. The Reasons Document did 

not survive the setting aside of the ITAs for the simple reason that it informed 

the formulation of the ITAs. The same Reasons Document cannot validly be a 

basis for new ITAs. 

 

b.  Second, by reference, ICASA continues to rely on the inadequate competition 

assessment that was the subject of criticism in the review application, which on 

its own records, was allegedly conducted after publication of the now invalid 

ITAs. ICASA does not propose to conduct any further competition assessment 

or to take into account or consider any of the issues raised by Telkom in the 

review application.  Telkom’s criticism of the inadequacy of ICASA’s alleged 

competition assessment remains valid. 

 

20. A meaningful consultation process must include ICASA conducting a proper 

competition assessment, publishing its findings and conclusions on the competition 

assessment, and affording interested parties the opportunity to comment before 

publishing the ITA. 

 



 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 12 of 130 

1.4. Timetable for comment 

21. ICASA is obliged by law to effectively engage in consultation with interested parties.  

It must conduct a substantive and meaningful public participation process. 

 

22. The process ICASA has adopted is the “notice and comment procedure” 

contemplated in section 4(1)(b) and 4(3) of the Promotion of Administrative Justice 

Act 3 of 2000 (“PAJA”). 

 

23. Section 3 of PAJA requires that procedure chosen in taking administrative action must 

ensure that adequate notice of the intended administrative action is given to members 

of the public and that they are given an adequate opportunity to be heard. 

 

24. A failure to conduct a substantive and meaningful public participation process may 

also result in the process being impugned as being irrational in terms of the principle 

of legality. 

 

25. ICASA’s timetable for public participation and comment culminates on 29 November 

2021. The process commenced with (i) the publication of the 2021 IM for consultation 

on 1 October 2021; followed by, (ii) a workshop on the 2021 IM 15 days later on 

15 October; (iii) the closing date for submission of comments 15 days later on 1 

November, (iii) the publication of a second IM on 15 November 2021; (iv)  the closing 

date for comment on the second IM on 29 November 2021; and (v) the publication of 

the “ITA as amended” on 10 December 2021. 

 

26. The truncated timetable for public consultation does not allow for meaningful 

consultation. 

 

a. Interested parties are afforded only 15 days following the IM workshop to 

consider and make substantive submissions on ICASA’s proposed process. The 

issues involved are complex and require significant financial and expert human 
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resource outlay to properly consider and respond to ICASA – e.g. consideration 

of and comment on the competition assessment still to be conducted by ICASA 

and expert reports on the substance of the 2021 IM.  

 

b. The timetable does not make provision for consultation on the proposed ITAs, 

yet the contents of the ITAs were the subject of Telkom and e-tv’s review 

applications and MTN’s challenge.  ICASA has not offered any explanation as 

to why it excludes the ITAs from the consultation process. There is no valid 

reason to exclude the ITAs from the consultation process.  On the contrary, 

consultation will mitigate the risk of litigation relating to the ITAs. 

 

27. The shortened timelines within which interested parties are expected to comment 

make the process seem mechanical and formalistic.  There does not seem to be 

sufficient time afforded to allow interested parties to make cogent, substantive and 

meaningful submissions, and more importantly, for ICASA to properly apply its mind 

to and consider the parties’ submissions.  

 

28. A failure to properly consider the parties comments or submissions may be a violation 

of section 4(3)(b) of PAJA and may render the process procedurally irrational 

because the purpose sought to be achieved by a particular exercise of public power 

or process may not be achieved because relevant considerations are not taken into 

account. 

1.5. ICASA is not legally obliged to license HDS through an auction 

29. During the workshop hosted by the Authority, the representatives of the Authority, 

advised those present that the Authority was legally obliged to follow the auction as 

the method of assignment for the licensing of HDS. The Authority’s representatives 

categorically stated that the method of assignment is not part of the consultation 

process. This view is mistaken and materially influenced by an error of law. If ICASA 
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persists with this view and decides to follow the auction without proper consultation, 

it will render the process flawed and liable to be reviewed and set aside in terms of 

s6(2)(d) of PAJA. 

 

30. The ECA, the Radio Frequency Spectrum Regulations 2015,5 and the relevant Radio 

Frequency Spectrum Assignment Plans (‘RFSAPs’), only enjoin the Authority to issue 

an ITA when it licenses HDS. These legal instruments do not prescribe to the 

Authority the method of licensing that it must follow. 

 

31. Section 30 of the ECA grants ICASA the authority to control, plan, administer, and 

manage the use and licensing of the radio frequency spectrum. Section 31(3)(a) 

empowers the Authority to prescribe appropriate regulations for the licensing of HDS, 

i.e. where there is insufficient spectrum available to accommodate demand. The 

RFSR2015 are the regulations contemplated in s31(3)(a) of the ECA. 

 

32. Regulation 7(1) of the RFSR2015 provides that: 

“The Authority will at all times publish an ITA where a radio frequency spectrum 

licence will be awarded/granted on a competitive basis and where it determines 

that there is insufficient spectrum available to accommodate demand in terms 

of section 31(3)(a) of the Act.” (own emphasis) 

33. According to Regulation 7(2)(n), an ITA contains, amongst others: 

“The licensing method the Authority will use, including any of the following: 

(i) Auction rules; 

 
5 Radio Frequency Spectrum Regulations 2015, GN 279 GG 38641, 30 March 2015, as amended 

(‘RFSR2015’). 
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(ii) Beauty contest rules; or 

(iii) Any other licensing mechanism deemed appropriate by the  

Authority.” 

34. Insofar as the RSFAPs refer to the assignment of 700 MHz,6 800 MHz,7 2600 MHz,8 

and 3500 MHz9, they only require the Authority to publish an ITA when licensing 

spectrum in these bands. RFSAPs refer to the licensing procedures in reg 7 of 

RFSR2015.  

 

35. It is clear from the above that, for the frequency bands in question, the Authority is 

only constrained to publish an ITA and that there is no prospection that the latter 

should be an ITA for an auction. 

1.6. Publication of a draft Invitation to Apply (‘draft ITA’) 

36. In in the IM, the Authority does not contemplate publishing a draft ITA. Instead, the 

Authority opts for a second IM prior to the publication of the final ITA. Although Telkom 

welcome the publication of any information that gives more light on the intended ITA, 

it contends that the Authority has a statutory obligation to publish a draft ITA. Telkom’s 

submission in this regard is based on two reasons. 

 

 
6 Item 8 of the Notice regarding the final radio frequency spectrum assignment plan for the frequency band 

703 to 733 MHz and 758 to 788 MHz (IMT700), GN 271 GG 38640, 30 March 2015. 

 
7 Item 8 of the Notice regarding the final radio frequency spectrum assignment plan for the frequency band 

791 to 821 MHz and 832 to 862 MHz (IMT800), GN 273 GG 38640, 30 March 2015.  
8 Item 8 of Notice of the Radio Frequency Spectrum Assignment Plan for the frequency band 2500 to 2690 

MHz (IMT2600), GN 285 GG 43341, 22 May 2020.  

 
9 Item 8 of the Notice regarding the final radio frequency spectrum assignment plan for the frequency band 

3400 to 3600 MHz (IMT3500), GN 278 GG 38640, 30 March 2015.  
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37. First, an ITA is an administrative action that contains process and criteria for the 

licensing of HDS. This administrative action impacts on the public in general.10 The 

process followed by ICASA to consult the public is a notice and comment procedure 

contemplate in ss4(1)(b) and (3) of PAJA. Section 4(3) of PAJA requires the Authority 

to communicate the administrative action that it intends to take and to call for 

comments on it. A draft ITA is the clearest form and substance of the administrative 

action intended by the Authority. It contains all the mechanics of the auction and is 

the only way in which an affected party may full appreciate the impact of the proposed 

action on them. 

 

38. Secondly, s31(3)(a) of the ECA empowers ICASA to prescribe regulations in respect 

of procedures and criteria for the licensing of HDS. In the RSFR2015, the Authority 

states that the procedures and criteria for licensing shall be contained in the ITA. Item 

7 of the RFSR2015 states that the process and criteria for licensing shall be contained 

in an ITA. Telkom contends that a publication of the ITA as a regulation is consistent 

with s31(3)(a) of the ECA and will promote openness and transparency.  

2. The method of licensing 

2.1. General overview of licensing methodology 

39. It has been established in section 1 of this submission that there is nothing in the 

ECA, RFSR2015 or the RFSAPs that obliges the Authority to use the auction method 

in licensing HDS. ICASA enjoys a wide discretion in selecting the desired method of 

licensing. As also highlighted in section 1 of this submission, ICASA’s discretion must 

be exercised judiciously and lawfully. 

 

40. In the 2021 IM, the Authority contemplates an expedited licensing process. In 

Telkom’s assessment, this appears to illustrate that the Authority’s choice on the 

 
10 See s4 of PAJA. 
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method of licensing is to deliver at speed. In this regard, Telkom agrees that the 

release of spectrum is long overdue but cautions that speed should not trump all other 

relevant consideration that ICASA is obliged to have regard to. We are of the view 

that there is a need for the Authority to balancing the need for expeditious release of 

spectrum and its legal obligation to discharge its statutory mandate in a lawful, fair, 

rational, and reasonable manner. 

 

41. In the main, there are two methods commonly used for awarding spectrum to 

licensees, namely administrative assignments and spectrum auctions.  

Administrative assignment 

42. Administrative assignment, also referred to as command and control, is the traditional 

spectrum management regime and has been used for more than 100 years to licence 

radio frequency spectrum.11 First-come-first-served and beauty contests are typical 

approaches for licensing spectrum under administrative assignment.12 

 

43. The first-come-first-served approach entails a licensee applying for spectrum as and 

when required and a regulator licensing the spectrum if available. In this case, a 

regulator decides on the rules of use of the spectrum and includes same in the 

spectrum licence. The first-come-first-served approach is the most frequently used 

method of spectrum licensing and generally applies when spectrum is required for 

the provision of point-to-point links, satellite services, science applications and the 

like.  

 

 
11 Managing the Radio Spectrum: Framework for Reform in Developing Countries. World Bank Policy 

Research Working Paper 4549. http://www-wds.worldbank.org/external/default 

/WDSContentServer/IW3P/IB/2008/03/11/000158349_20080311084628/Rendered/PDF/wps4549.pdf  
12 The governing regime of spectrum. Reforming Spectrum Policy, Vodafone Policy Paper Series Number 5. 

http://www.vodafone.com/start/misc/public_policy.html  

http://www-wds.worldbank.org/external/default%20/WDSContentServer/IW3P/IB/2008/03/11/000158349_20080311084628/Rendered/PDF/wps4549.pdf
http://www-wds.worldbank.org/external/default%20/WDSContentServer/IW3P/IB/2008/03/11/000158349_20080311084628/Rendered/PDF/wps4549.pdf
http://www.vodafone.com/start/misc/public_policy.html
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44. In a beauty contest, prospective licensees provide comprehensive inputs to a 

regulator as to how it intends to use the spectrum to the benefit of the country and 

consumers. This methodology can be used for HDS as well as non-HDS. An example 

of the application of a beauty contest is the recent award of temporary spectrum by 

the Authority, which was done on a very truncated and expedited basis. In this case, 

the demand for temporary spectrum exceeded the supply. The Authority licensed 

spectrum based on the ability of an applicant to address the urgent demand for 

increased data due to the national state of disaster. 

 

45. An administrative process has several advantages including: 

 

a. The outcome of an administrative assignment is predictable, for example used 

this method to award temporary spectrum to respond to the adverse effects of 

Covid-19. 

  

b. Administrative assignments are typically inexpensive and faster to implement. It 

does not involve complex modelling processes and preparation as compared to 

an auction. 

 

c. The regulator can assign obligations tailored to specific spectrum awards and 

individual licensees.  

 

46. The downside of the administrative assignment process is the potential lack of 

transparency. For example, the licensing of Cell C as the 3rd mobile network player, 

which followed a beauty contest, was challenged by the losing bidder for lack of 

transparency. In this example, only one licence was awarded, the “winner took all”. 

In the context of the current spectrum licensing process, it is envisaged that spectrum 

will be assigned to more than one qualifying licensee. Adequate rules can be put in 

place to mitigate the lack of transparency. 
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47. While a beauty contest may favour established operators, it can be designed to 

facilitate new entrants. For instance, a regulator can set aside spectrum specifically 

for new entrants. However, it is important to note that most markets are considering 

consolidation of operators rather than new entry. In mature markets where new 

entrants were introduced, they have not fared well. The Authority should investigate 

factors that may inhibit the feasibility or sustainability of any new entrant should it 

desire to introduce one. 

 

48. Administrative assignment can be more effective than auctions in imposing socially 

desirable obligations such as enhanced coverage. In France, for instance, where 

licenses were extended rather than re-auctioned, the regulator used the 

administrative assignment to impose significant coverage enhancement 

requirements.13 It can also ensure minimal spectrum fragmentation or defragment 

existing assignments. Another benefit is that operators that share masts can be given 

adjacent assignments facilitating the use of a single set of antennas between both 

operators depending on the technology and equipment that is applicable. 

 

49. There might still be a price charged for the spectrum alongside any obligations which 

are imposed. This could equate to the cost of clearing the band and providing 

sufficient incentive for governments to undertake the necessary activity. The price 

could, of course, be higher, so as to gain revenue for the Government, and could be 

set as a once-off or annual fee. However, higher prices risk dampening investment, 

which could reduce overall Government revenue in the longer term and risk the 

delivery of socially desirable objectives. 

 
13 https://en.arcep.fr/news/press-releases/view/n/900-mhz-1800-mhz-and-21-ghz-bandsarcep-opens-a-

public-consultation-on-the-terms-and-methods-for-reallocating-longstanding-mobile-telephony-

frequencies.html 

https://en.arcep.fr/news/press-releases/view/n/900-mhz-1800-mhz-and-21-ghz-bandsarcep-opens-a-public-consultation-on-the-terms-and-methods-for-reallocating-longstanding-mobile-telephony-frequencies.html
https://en.arcep.fr/news/press-releases/view/n/900-mhz-1800-mhz-and-21-ghz-bandsarcep-opens-a-public-consultation-on-the-terms-and-methods-for-reallocating-longstanding-mobile-telephony-frequencies.html
https://en.arcep.fr/news/press-releases/view/n/900-mhz-1800-mhz-and-21-ghz-bandsarcep-opens-a-public-consultation-on-the-terms-and-methods-for-reallocating-longstanding-mobile-telephony-frequencies.html
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Spectrum auctions 

50. Where demand exceeds supply and the regulator is unsure how best to distribute 

spectrum among competing bidders, regulators have followed competitive processes 

including the auction. An auction allows the market to make the decision. Although 

the use of auctions has gained global support as an efficient method of awarding 

spectrum on a competitive basis, it has its challenges, as is evident by the two failed 

attempts to auction spectrum in South Africa. 

 

51. The main advantage of the auction method is that it is transparent, and the spectrum 

is generally licensed to those who value it most.  

 

52. The downsides of spectrum auctions are well known and include complexity of 

process, extraction of revenue from the industry at the expense of investment, and 

the amount of time taken to award especially where there is litigation. A poorly 

designed auction can lead to litigation and / or unintended consequences such as 

anticompetitive outcomes.  

 

53. Spectrum auctions are also very costly to design and implement, both for the bidders 

and for the regulator. The regulator must appoint external advisors to assist with the 

design, preparation, and implementation. Licensees must also appoint auction 

experts to assist them with the preparation of the bid and to bid. These experts come 

at a huge cost for the licensees and the regulator. 
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54. There is also a negative correlation between auction prices and investment – the 

more an operator pays for spectrum, the less they are inclined to invest in improving 

coverage and capacity.14  

 

55. Regulators are becoming increasingly aware that optimally awarded spectrum can be 

used as a mechanism to increase competition. As a result, caps, and other 

mechanisms, which aim to ensure an optimal distribution of spectrum from an auction, 

are widely used. This suggests that an approach that directly delivers the desired 

distribution is better than trying to achieve it indirectly via mechanisms such as caps 

in an auction. 

 

56. In order to arrive at the most rational outcome in respect of the licensing method, 

Telkom implores the Authority to assess the reality of the South African market, the 

pros and cons of each of the available methods of licensing before, and contrast with 

the objects of the ECA that it has been relevant and material for the licensing of HDS.  

 

2.2. Licensing in South Africa 

Administrative assignments 

 

57. South Africa has experienced more success in implementing the administrative 

method of licensing than auctions. This includes spectrum being awarded on a first-

come-first-served basis, through government awards, or by using the beauty contest 

method. 

 

58. In the early 1990s, the licensing of MTN and Vodacom included the award of 

appropriate radio frequency spectrum with their service licences. This specie of 

administrative assignment can loosely be labelled as a government award. Telkom 

 
14 https://www.nera.com/content/dam/nera/publications/2017/PUB_High_Spectrum_Costs_0517.pdf  

https://www.nera.com/content/dam/nera/publications/2017/PUB_High_Spectrum_Costs_0517.pdf
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obtained several spectrum licences when it was still part of the Department of Post 

and Telecommunications, which also could be considered a government award.  

Cell C was awarded its service and spectrum licences on the basis of a beauty 

contest process when it was licenced as the 3rd mobile network operator. 

 

59. In some cases, spectrum was administratively assigned through legislation, for 

example, the licensing to Vodacom, MTN, Telkom and the SNO (Second Network 

Operator, now Liquid Telecoms) of spectrum in the 1800 MHz and 2100 MHz bands 

through a suitable amendment of the Telecommunications Act 103 of 1993.15 This 

enabled the operators to offer 2G and 3G services such as fixed and mobile data to 

their subscribers. 

 

60. In 2005, ICASA licensed spectrum in the 3500 MHz band to Telkom and Neotel for 

the deployment of WiMAX systems through an administrative process. In this 

instance, the licensees applied and motivated why they should be granted the 

required spectrum. At the time, WiMAX was understood to improve the ability of a 

fixed operator to provide wireless data services in competition with the mobile service 

providers. 

 

61. The Authority granted Wireless Business Solutions (“WBS”) 2x12 MHz in the 1800 

MHz band (FDD) and 15 MHz in the 2600 MHz band (TDD) through an administrative 

process. WBS is the predecessor-in-title to Rain. On the strength of this award of 

spectrum, WBS announced in 2015 that it was going to launch LTE-A using these 

two frequency bands. 

  

62. Neotel (now Liquid Telecoms) also benefited from the administrative assignment 

methodology. Following a comprehensive assessment of sharing between 

 
15 Telecommunications Amendment Act 64 of 2001 
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broadcasting and CDMA-2000 systems in the 850 MHz band in 2006,16 Neotel 

applied for access to spectrum in this band. ICASA granted it. 

 

63. In 2011, the Authority issued a draft ITA to license 800 MHz and 2600 MHz.17 In this 

ITA, the Authority proposed a combination of set asides for certain types of applicants 

and a beauty contest. This was the last time the Authority attempted the licensing of 

HDS through an administrative method of licensing. The process was abandoned 

without adequate explanation. To date, ICASA has not explained the abandonment 

of the administrative method of assignment for high HDS in all subsequent licensing 

attempts.  

 

64. More recently, the Authority, through an administrative process, awarded spectrum 

in the 3600-3800 MHz band to five (5) licensees for Fixed Wireless Access (“FWA”) 

services. The details pertaining to the applications and the licences issued are not 

available publicly. Given that this spectrum is used for IMT widely around the world, 

the process followed is instructive. 

 

65. Lastly, to respond speedily to the state of national disaster caused by COVID-19, the 

Authority followed an administrative process and licensed temporary spectrum to 

certain operators who applied for it. In this regard, the Authority published criteria for 

selection, invited applicants who needed spectrum to address the changed 

conditions, and awarded them the spectrum in less than a week. The ITA for 

temporary use of spectrum was published in a Government Gazette and therefore 

open to all interested parties.  

 

 

 

 
16 GN 1528 GG 29345, 31 October 2006 
17 GN 912 GG 34872, 15 December 2011 
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Attempts at auctions 

 

66. Spectrum auctions are highly specialised activities. They are conducted by a few 

specialist firms in the world. These firms have advanced skills in auction design and 

execution. Based on Telkom’s experience in the past two attempts by ICASA to 

auction spectrum, Telkom submits that the preparation for the auction is complex and 

demanding on the bidder. It requires an in-depth examination of the potential revenue 

that may be derived from the relevant spectrum, anticipated technological 

developments, consumer needs, market trends, market position of the particular 

bidder, competitor analysis, financial analysis, valuation of spectrum, game theory 

and auction simulation. 

 

67. The specialist skills and expertise possessed by spectrum auctioneers and strategy 

advisors are not immediately available in South Africa. The Authority and potential 

bidders have to contract overseas firms. Bidders in an auction need the experience 

and expertise of the overseas advisors to develop bid strategy, respond to the ITA 

and to bid. By all accounts, the process is complex and involves difficult 

considerations and choices.  

 

68. To date, no spectrum has been licenced in South Africa by means of an auction. 

Attempts to license spectrum through an auction were made on two occasions 

namely, in 2016 and 2020. After the abandonment of the 2011 process referred to 

above, it took the Authority five (5) years to issue an invitation to apply for the HDS in 

2016 (“2016 ITA”).18 This time, the Authority proposed to auction spectrum in the 700 

MHz, 800 MHz, and 2600 MHz bands. It can be deduced from the time it took the 

Authority to issue the invitation to apply that the preparation for the auction needed 

time.  

 
18 Invitation to Apply for the licensing of spectrum in 700 MHz, 800 MHz, and 2600 MHz bands, GN 438 GG  

40145, 15 July 2016 (‘2016 ITA’). 
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69. The 2016 ITA attracted legal challenge because of the issues relating to the design 

of the auction and the auction rules. In a nutshell, some of the complaints against the 

2016 ITA were that it would have resulted in auction outcomes that undermined 

competition. The 2016 ITA also disregarded the unavailability of sub 1 GHz on a 

national basis.19 The Authority abandoned this process after a successful legal 

challenge. 

 

70. It took the Authority another four years before it issued the current ITAs. These too 

attracted similar disquiet to the 2016 ITA. First, the High Court granted an interdict 

against this process on grounds similar to the 2016 ITA process. Judge Baqwa 

criticised the Authority for the procedural shortcomings in the process.20 The Authority 

failed to defend the ITAs. It did not file an answer to Telkom’s court application to 

have its decision to publish the ITAs reviewed and set aside. Instead the Authority 

consented to the order reviewing and setting aside the decisions to publish the ITAs. 

As explained in section 1 of this submission, the effect of this order is that the 

Authority must start the licensing process anew. It is clear that the Authority has 

experienced numerous difficulties in successfully designing and executing an auction. 

 

71. Although there is a plethora of theory pertaining to the use and application of 

spectrum auctions, and there have been many successful auctions globally, 

especially in developed markets, this should not detract from the fact that the process 

of auctioning spectrum is complex. There are many interrelated variables that need 

 
19 Minister of Telecommunications and Postal Services v Acting Chair, Independent Communications 

Authority of South Africa and Others; Cell C (Pty) Ltd v Acting Chair, Independent Communications Authority 

of South Africa and Others and Others (2016/59722, 2016/68096) [2016] ZAGPPHC 883 (30 September 

2016) para 59. 
20 Telkom SA Soc Limited and Another v Independent Communications Authority of South Africa and Others 

(66778/2020) [2021] ZAGPPHC 120 (8 March 2021) paras 67– 9. 
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to be considered when spectrum is auctioned and if not properly designed and 

executed, these may lead to failed outcomes or disputes. 

 

72. In South Africa, what adds to the complexity, is that the Authority is trying to licence 

spectrum in several frequency bands (700 MHz, 800 MHz, 2600 MHz, and 3500 MHz) 

at once. In other jurisdictions, spectrum in these different bands were licensed 

incrementally as when they became available for licensing. Spectrum in these 

different bands brings its own complexity in respect of commercial implications, 

impact on competition, valuation, and technological developments. In the preparation 

of this submission, Telkom has researched the licensing of spectrum in different 

jurisdictions over the past 15 years. It has not found a single jurisdiction or instance 

where parties had to grapple with a licensing process as complex as the one that’s 

being attempted in South Africa at present. 

 

73. Telkom is aware of jurisdictions that have recently opted for a purely administrative 

assignment method or a hybrid that includes the administrative method. These are: 

 

• Japan used a beauty contest to license 5G spectrum to the three incumbents 

(NTT DOCOMO, KDDI and Softbank) and one new player (Rakuten Mobile) in 

the C-band (600 MHz total) and mmWave bands (400 MHz to each licensee).  

• China used an administrative assignment to licence spectrum for 5G. Initially, 

this was done on a trial basis and then converted into permanent assignments. 

The spectrum was licensed to the three operators (China Mobile, China 

Telecom and China Unicom) and a new player (China Broadcasting Network, 

CBN). 

• France performed a two-step approach: first, it sold a portion of spectrum in the 

3.4-3.8 GHz band (50 MHz to each operator at a fixed price) directly to those 

who wished to purchase and then held an auction for the remaining 110 MHz of 

spectrum in 10 MHz lots. The French regulator (ARCEP) gave applicants the 
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option of making commitments when submitting their applications. These 

commitments were translated into the obligations attached to the frequency 

licences that were awarded to the winning candidates.21 

2.3. Why administrative assignment, or a hybrid that includes it, is the best option 

for South Africa 

74. It is generally accepted that a market-based spectrum assignment methodology, such 

as an auction, has merits as an efficient way of licensing spectrum in cases where 

there is a fairly balanced market structure and the demand for spectrum exceeds 

supply.  

 

75. The challenge of relying on an auction process to license spectrum in South Africa is 

multifaceted. Several critical issues need simultaneous and detailed assessment to 

ensure a successful auction: 

 

a. Whereas other countries held spectrum auctions frequently to award limited 

spectrum for a specific purpose such as 3G or 4G, South Africa has not 

assigned any new spectrum since 2005. Currently, 406 MHz of IMT spectrum is 

available for licensing.22 

 

b. South Africa needs to resolve the issues around television migration, which has 

been pending for more than a decade, and which renders the 700 MHz and 

800 MHz bands unavailable for mobile use on a national basis. This has an 

impact on operators who do not have sub 1 GHz spectrum such as Telkom. 

Although the Minister announced her intention to complete the migration 

process by March 2022, this expedited process has already been taken on 

judicial review by eTV and this may derail the successful completion of the 

 
21 https://en.arcep.fr/news/press-releases/view/n/5g-17.html. 
22 60 MHz in 700 MHz, 60 MHz in 800 MHz, 170 MHz in 2600 MHz and 116 MHz in 3500 MHz. 

https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fen.arcep.fr%2Fnews%2Fpress-releases%2Fview%2Fn%2F5g-17.html&data=04%7C01%7Csmitjj1%40telkom.co.za%7C4e8422257e864a981e3608d997b53402%7C85621cbee879408d9d244944bff5669e%7C0%7C0%7C637707626800846659%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=JvUUBDzUp%2F72wus%2FNHSzJjViYVD86FT8notNvEoeRJ8%3D&reserved=0
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process in the time contemplated. The non-availability of sub 1 GHz has 

implications on Telkom to compete with MTN and Vodacom effectively in the 

post auction world. 

 

c. The mobile market structure is skewed in favour of two licensees which 

dominate the market. The licensing of HDS has a potential to entrench this 

position or mitigate it. This all depends on the design of the licensing process. 

 

d. The introduction of the WOAN, which is innovative and complex, requires its 

own critical assessment to determine the spectrum necessary to enable it to 

promote competition and to lower barriers to entry for smaller players. 

Furthermore, the obligation on the successful bidders to purchase regulated 

capacity from the WOAN poses its own complexity. It requires the bidders to 

factor in their bid strategy the reality of, or uncertainty regarding, the feasibility, 

effectiveness and the timing of the launch of the WOAN. 

 

e. The Authority needs to interrogate the implications of spectrum trading 

agreements on competition on the mobile sector. Telkom contends that there is 

a need for the Authority to evaluate these complex agreements and their effect 

on the market and the design of an auction. In addition, it needs to be considered 

that one of the incumbent licensees in the South African mobile market has 

exited the infrastructure market (through the decommissioning of its own 

separate mobile network) and relies on its agreements with the two large 

operators for the provision of network capacity to compete in the retail market. 

Notwithstanding its exit from the infrastructure level of the mobile market, this 

licensee is still interested in participating in the spectrum auction.  

 

f. Both 4G and 5G spectrum will be licensed. Given that 5G is in its nascent phase 

globally, it requires its own policy and strategic considerations. A policy direction 
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in this regard from the Minister of Communications and Digital Technologies is 

pending.23 ICASA has submitted to the Minister its report on the implications of 

5G on the licensing of HDS.24 Currently, there is a disjuncture between the 

ICASA report on 5G and how it intends to licence 3500 MHz, a 5G spectrum 

band.  

 

76. It also needs to be considered that the licensing of IMT spectrum will have long term 

implications and will set the market for the next 10 to 20 years. It is therefore 

paramount that it is licensed correctly and in such a way as to achieve the stated 

policy objectives. 

 

77. The likelihood of a successful auction outcome is questionable given the two previous 

failed attempts and the fact that the issues that beset the past process still pertain.  

 

78. Resolving the above mix of complex issues simultaneously makes the successful 

execution of an auction very difficult. This is compounded by the general pressure 

being exerted by numerous stakeholders to licence additional IMT spectrum as 

quickly as possible.  

 

79. Considering the above complexities in designing and executing a spectrum auction 

in South Africa, Telkom proposes that the Authority considers a two-step process, an 

administrative assignment followed by an auction.  

 

 

 
23 Item 3.7 of the Policy Directions in the Policy on High Demand Spectrum and Policy Direction on the 

licensing of Wireless Open Access Network, GN 1013 GG 42527, 26 July 2019 (‘Policy Directions’).   
24 This report is contained in the Authority’s Answering Affidavit in Telkom v ICASA (Annex “AA3”, page 724), 

under case no. 66778/2020 North Gauteng High Court. 
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Phase 1 - administrative process to address immediate spectrum requirements 

80. COVID-19 has permanently altered the way in which societies across the world 

communicates and South Africa is no different in this experience. Most 

communication, whether for work, learning or leisure, is now conducted online. This 

means that the networks will not return to pre-COVID-19 levels of data traffic. This 

reality requires the regulator to assess the needs of the licensees and award them 

the minimum spectrum that will enable them to continue to operate in a manner that 

supports the economy and consumers.  

 

81. In designing the phase 1 award: 

 

a. If the WOAN is still maintained in the policy, the Authority should determine and 

set aside sufficient spectrum for it to discharge its policy mandate.   

 

b. Address Telkom’s lack of sub 1 GHz and the fact that sub 1 GHz will not be 

available on a national basis until the conclusion of digital migration. 

 

c. The nature, effectiveness, and structure of the infrastructure based competition. 

 

82. The Authority may issue an invitation to apply inviting applications from interested 

licensees to acquire the minimum spectrum that they need in accordance with stated 

eligibility criteria. The criteria must encourage the productive use of the spectrum, 

inspire capital investments, and promote effective competition.  

 

83. The Authority may engage with different bidders to resolve any potential difficulties 

where parties compete for the same spectrum. The Authority should endeavour to 

resolve the competition for scarce spectrum in a fair and transparent manner. The 

process should provide for an internal appeals mechanism to address any lingering 

disputes. 
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84. Where there is a residue of unassigned spectrum, those that participated in phase 1 

be entitled to bid for the spectrum in phase 2. 

Phase 2 - auction of the remainder of the available spectrum 

85. With the immediate spectrum needs having been addressed in phase 1, the timing of 

phase 2 becomes less critical. The Authority can undertake any necessary studies 

and consultations to ensure that the remaining spectrum is ready for auction and that 

an appropriate auction process acceptable to all is devised. The auction process can 

be simpler than that currently anticipated as many of the complexities, such as the 

WOAN and the implications of 5G, would have been addressed in phase 1. 

 

86. Phase 2 could include the auction of additional spectrum that can be used for IMT, 

for example the bands 3300-3400 MHz and 4800-4990 MHz. 

 

87. The invitation to apply shall set out the rules for the auction. In the design of these 

rules, the Authority should strive for simplicity and efficiency. The basic principle 

should be that this spectrum will be acquired by the entity that values it the most. 

 

88. This limited auction will provide the Authority and the sector with experience in the 

conduct of auctions in a more manageable environment and will set the standard for 

future auctions.   

2.4. Key considerations in licencing spectrum 

89. Telkom has identified five key factors that should underpin the licensing of spectrum 

regardless of the method adopted by the Authority. These are the need for effective 

competition and the desired market structure; the impact of the spectrum 

arrangements on competition; the need to address past imbalances; giving effect to 

national policy; and the relevance of 5G. 
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Desired market structure 

90. The Competition Commission, in its final report in the data services market inquiry 

(“DSMI”), concluded that the mobile market is highly concentrated, and that 

competition is ineffective. It further recommended that spectrum be licensed in a pro-

competitive manner with asymmetry in favour of smaller players and that spectrum 

caps only be applied to the largest operators.  

 

91. Similarly, in the findings of its Mobile Broadband Services Inquiry (“MBSI”), the 

Authority concluded that there is ineffective competition in the mobile markets and 

that Vodacom and MTN are dominant in retail, site infrastructure access and 

wholesale national roaming markets. 

 

92. The emphatic conclusions in the MBSI and the DSMI raise the question as to whether 

the methodology (i.e. spectrum auction) used for the licensing of spectrum will 

enhance competition or entrench the effective duopolistic structure of the market. The 

Authority must take a view on the desired level of effective competition and factor that 

in the design of the licensing process. 

 

93. The anticipation in the 2021 IM of more competitors is misplaced. In the previous 

ITAs, the Authority’s efforts to attract more competitors were unsuccessful. It only 

attracted the current holders of spectrum.25 This is not surprising because of a 

number of reasons. First, the mobile sector has matured. Secondly, the mobile 

business is capital intensive. A licensee that acquires spectrum will be required to 

invest in infrastructure to monetize the spectrum and to compete.  

 

94. Telkom is the only effective competitor to Vodacom and MTN at infrastructure level. 

Cell C, Liquid, and Rain are effectively providers of spectrum to Vodacom and MTN. 

 
25 Cell C, MTN, Telkom, Rain, Liquid Telecoms and Vodacom. 
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Hence the need for the Authority to include this reality in its assessment of 

infrastructure competition in the mobile sector. 

 

95. Telkom submits that, in the context of a 3-player market, effective competition means 

enabling a credible 3rd infrastructure player to compete equitably and effectively. This 

can be achieved through appropriate asymmetrical award of spectrum. The issues 

relating to competition are fully canvassed in section Error! Reference source not f

ound.. 

Spectrum arrangements 

96. The spectrum arrangements or deals, which are described in more detail later in this 

submission, are, in Telkom’s view, trading or leasing arrangements disguised as 

roaming arrangements. This disguise has enabled them to avoid regulatory scrutiny. 

In our estimation, if these deals are properly scrutinised, it will become apparent that 

they allow Vodacom and MTN, who are already dominant at various levels of the 

mobile market, to gain access to the spectrum capacity of their actual or potential 

competitors and thus have the effect of limiting competition. Given that these deals 

effectively result in Vodacom and MTN having access to more spectrum than has 

been licenced to them, the arrangements must be scrutinised through a proper 

market assessment and their impact be considered when formulating the rules for 

spectrum acquisition. 

 

97. Contrary to the view taken by the Authority in the 2021 IM, the arrangements are de 

facto exclusive. Although they may have the appearance of being temporary, they 

are effectively long term in nature and impact on the choices that the licensees must 

make in respect of the acquisition of HDS. This is further addressed in sections 5 

and Error! Reference source not found. below and in the BRG report attached h

ereto. 
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98. The assertion by the Authority in the MBSI that it has assessed the impact of the 

spectrum arrangements on competition is not borne out by the facts. The Authority 

did not conduct a public process where these arrangements were scrutinized. The 

MBSI that the Authority has not had the benefit of considering the full suite of the 

agreements that constitute the arrangements. The Competition Tribunal is currently 

seized with the question as to whether the arrangement between Rain and Vodacom 

constitutes a transfer of control of Rain’s spectrum. The extent of the disclosures and 

technical and economic analysis of this arrangement alone suggests that ICASA’s 

conclusions in the MBSI are not based on any consideration of similar evidence to 

that which is before the Competition Tribunal. 

 

99. At best, the MBSI represents the Authority’s own view, which excludes the experience 

of or inputs from the sector. As a result, the Authority has failed to appreciate the 

impact of these arrangements on competition, particularly their cumulative effect. 

 

100. In light of the above, it is clear that the reliability of the MBSI conclusions on the 

spectrum arrangements is questionable. 

Spectrum assignment must address imbalances 

101. It is common cause and acknowledged by both the Authority and the Competition 

Commission, that Telkom’s lack of access to sub 1 GHz spectrum places serious 

constraints on its ability to be an effective competitor in the mobile market. Since its 

launch in 2010, Telkom mobile has been operating without sub 1 GHz spectrum. The 

lack of access to sub 1 GHz spectrum has placed it at a severe cost disadvantage. 

Unlike competitors with sub 1 GHz spectrum, Telkom is compelled to use higher 

frequency bands for ‘coverage’ purposes. This increases its costs of providing mobile 

electronic communications services relative to those of its competitors with sub 1 GHz 

spectrum.  
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102. It is well known that sub 1 GHz that is not currently licenced to the mobile sector is 

not available nationally. The only spectrum which is currently available nationally - 

the 900 MHz band - is fully assigned to the three incumbents: Vodacom, MTN and 

Cell C. Cell C has since exited the infrastructure market and access to its spectrum 

is now the subject of a commercial arrangement with MTN, rather than being returned 

to ICASA for re-assignment. 

 

103. Access to sub 1 GHz spectrum is vital for the deployment of new services, including 

5G, and without access to it, any operator would be at a material disadvantage in 

both deployment and economic terms. Telkom’s lack of sub 1 GHz spectrum is a 

relevant consideration in the assessment of the state of competition in the mobile 

infrastructure market. 

Amendment and/or implementation of national policy 

104. The WOAN is a policy instrument designed to address the lack of competition in the 

mobile market and to facilitate entry for those without access to HDS. The Authority 

must ensure that the WOAN is enabled to deliver on its intended mandate.26 The 

spectrum to be assigned to the WOAN must be informed by its envisaged role, 

namely that of a wholesaler. 

 

105. The role of the WOAN should therefore not be analysed as a retail competitor to other 

mobile network operators (‘MNOs’), but it must be seen as a means of enabling 

competition through the delivery of a wholesale network. In order to be able to deliver 

on its mandate, the WOAN must be feasible, sustainable, and cost effective and be 

licensed through an efficient and speedy process.  

 

 
26 See note 23 above, Item 3.1. 
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106. The WOAN contemplated in the 2021 IM is markedly different from the WOAN in the 

policy and the policy directions.27 If the Authority’s assessment of the WOAN is that 

the role of the WOAN should change, or if there is no longer support for the WOAN, 

then a proper amendment of policy is necessary to give effect to any change. 

The future of 5G 

107. It is generally accepted that 5G will be key in the information and communication 

technology (‘ICT’) space going forward. This fact is highlighted by the Authority in its 

5G Report to the Minister prepared in May 2020. The proper assignment of sufficient 

spectrum for the deployment of 5G services is therefore paramount. In this regard, 

the Authority must be cognisant of technology developments and focus on South 

Africa’s ability to compete in the global market place and of the need for effective 

competition in the ICT sphere to ensure higher quality of service, drive down prices 

and promote greater consumer choice. 

 

108. Spectrum to be used for early deployment of 5G, in particular sub 1 GHz and 

3500 MHz, must be considered and licensed in a way that ensures effective 

competition in the 5G space and broader mobile market. This must include use cases 

beyond enhanced mobile broadband. This is further addressed in section Error! R

eference source not found.. 

 

3. The 5G study and its impact on the licensing of spectrum 

3.1. The 5G study as a relevant consideration in the construction of the ITAs. 

109. In July 2019, the Minister issued a policy direction to the Authority in terms of 5G 

spectrum requirements: 

 

 
27 Ibid, items 2.1.1 and 3.2. 
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“The Authority is directed to investigate and report to the Minister on the 

spectrum requirements of 5G in bands lower than 6 GHz and the millimeter 

wave (mmW) bands currently under study at the 2019 World 

Radiocommunication Conference (WRC -19). The report should be provided to 

the Minister within six months after the WRC -19. The investigation should cover 

the affected bands, the required ecosystem to support 5G in these bands, and 

the implications of the licensing of these bands on competition and the current 

structure of the mobile market. To this extent, the licensing of the 5G candidate 

bands will be informed by the outcome of the aforementioned investigation and 

report from the Authority. The Minister will thereafter, issue a separate policy 

direction on the 5G candidate bands.”28 

 

110. On 26 May 2020, the Authority delivered its 5G Report to the Minister setting out its 

views on how 5G can benefit South Africa. The report notes the very high importance 

of 5G to the South Africa nation and economy, for example: 

“In the coming years, it is expected that data usage per user will continue 

to grow substantially and might exceed 150 Gigabits per user per month 

(GBPs/m) in some markets. This will be driven by High Definition (HD) 

and Ultra High Definition (UHD) video and Augmented Reality (AR) and 

Virtual Reality (VR) consumption, the increased availability of unlimited 

data price plans, and the deployment of fixed wireless access networks.” 

(Section 11 of the 5G Report) 

“As shown in Table below, 5G is expected to play a significant role in 

driving growth, innovation and disruption across many industries.” 

(Section 12 of the 5G Report) 

 
28  Ibid, item 3.7. 



 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 38 of 130 

“Use cases - 5G will become a foundation in many economic sectors 

such as the following…” (Long list provided in Section 17 of the 5G 

Report) 

111. The 5G Report sets out some key criteria for successful construction and operation 

of 5G networks including: 

“The assignment of contiguous wide spectrum bandwidth in each layer 

reduces system complexity associated with carrier aggregation. This 

in turn will improve energy efficiency and reduce network cost.” 

“Large contiguous blocks will allow operators to fully benefit from the 

capabilities of 5G New Radio (NR) as specified by the 3GPP. 5G New 

Radio is designed to be deployed with large channels. 5G New Radio 

supports channels up to 100 MHz in these frequency ranges, resulting 

in peak data rates per user reaching several hundreds of Megabits per 

second (Mbps) and Cell rates of more than 15 Gigabits per second 

(Gbps).” 

In order to derive maximum benefits in terms of the capabilities of 5G 

systems, each Mobile Network Operator (MNO) should have access 

to a contiguous block of at least 80 to 100 MHz at Mid-bands for the 

first wave of 5G deployment. This would allow the operator to support 

the traffic growth and the new 5G use cases. Regulators, operators 

and vendors in Europe and the Middle East share this view. 

Furthermore, the first commercial deployments do confirm the need 

for large blocks.” (Section 10.3) 

“Synchronized operation is required for 5G Time Division Duplex 

(TDD) Networks in order to ensure efficient use of spectrum.” (Section 

10.4) 
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“The 3GPP 5G-New Radio (NR) specifications support 3300-3600 

MHz from the start, using a Time Division Duplex (TDD) scheme. In 

line with the release plans in many countries, the 3300-3800 MHz 

band has become the primary pioneer 5G band with the greatest 

potential for global harmonisation over time.” (Section 10.7) 

“In addition, as discussed earlier, for a mobile operator to compete 

effectively and provide a full bouquet of 5G services, it will require 

access to spectrum ranges from sub 1 GHz, mid-band (1-6 GHz) and 

high band (above 6 GHz). Operators have also publicly stated that 

true 5G requires an operator to have access to at least 80 MHz- 100 

MHz of 5G spectrum bands.” (Section 13.1) 

112. The Authority correctly observes that the range 3300 - 3800 MHz is critical for 5G. It 

is where the largest volume of globally harmonised equipment is available and where 

most countries have launched 5G networks. Further, ICASA rightly acknowledges 

that operators need 100 MHz of spectrum each in this frequency range as a 

contiguous assignment. Without this, it is uneconomical to deploy the complex MIMO 

antenna systems needed to ensure spectrum-efficient operations and unviable to 

deliver the data rates and data volumes anticipated in the coming years. This implies, 

for example, award of the entire band 3300 - 3800 MHz to five operators in 100 MHz 

blocks.  

 

113. Despite its appreciation of the spectrum requirements for the deployment of 5G, the 

Authority took decisions that will hinder the successful deployment of 5G in South 

Africa, for example: 

 

a. After the 5G Report was sent to the Minister, the Authority decided to licence 

the spectrum block 3600 – 3800 MHz to licensees on a shared basis for the 
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deployment of FWA. None of this spectrum was licensed to the current national 

infrastructure providers. 

 

b. The Authority has not recommended the clearing of the band 3300 – 3400 MHz. 

This band is currently occupied by military radar systems and needs to be 

cleared before it can be licensed. 

 

c. In the 2021 IM, the Authority takes a narrow view of the implications of 

technology in the design of the proposed auction. It has proposed lots that will 

not encourage the deployment of 5G as envisaged in its report. The lots 

proposed in the 2020 ITA, which the Authority still relies on, will yield a 

suboptimal result. There is only 116 MHz available in the 3400 - 3600 MHz band 

– effectively only 30 MHz for each of the three major operators and the WOAN. 

By its own actions, the Authority has created artificial scarcity in the range 3300 

- 3800 MHz and impacted on the spectrum that could have been used to enable 

5G. If this approach is followed, it is very likely that ICASA will entrench the 

duopoly, even in the 5G the world. This will be supported by the current 

arrangements between the two large MNOs and the smaller licensees. 

 

114. Around July 2021, the Authority published on its web site a report titled: “The State of 

5G in South Africa: From readiness to recommendations” (“5G Forum Report”). In 

this report, the Authority reiterates that fragmented frequency spectrum will have 

adverse effects on the deployment and uptake of 5G and that a minimum of 80-

100 MHz of contiguous spectrum in the mid-bands is required to fully enable 5G. The 

Authority also emphasises the role of 5G and its use cases in strengthening the South 

African economy.  

 

115. The Authority has made no attempt to address the shortage of spectrum between 

multiple licensees in this critical mid-band range for 5G deployment. It has not 
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explained why its views have apparently changed between the 5G Report and the 5G 

Forum Report it authored and the current auction proposals. There is a need for the 

current licensing process to be aligned with the Authority’s findings and observation 

in its reports on 5G. 

 

116. In section 2 of the 2021 IM, the Authority indicates that the 3500 MHz band will be 

licensed on a technology neutral basis. This is not explained. However, it seems that, 

by this, ICASA means that it will disregard any use cases or technology ecosystems 

that support the deployment of this spectrum. This view is misplaced. It takes an 

unduly narrow definition of technology neutrality and disregards the impact of this 

decision on the Authority’s obligation to ensure that radio frequency spectrum is used 

efficiently and to inspire investment in strategic infrastructure.29 Below, we show why 

the Authority’s view on technology neutrality is mistaken and cannot be relied on in 

the licensing of spectrum. 

3.2. Why 100 MHz contiguous channels are so important 

117. According to TeleGeography30, 5G adoption will be faster than any previous mobile 

technology, with the time to 100 live networks estimated at about 24 months, 

compared to 34 months for 4G, 48 months for 3G and 58 months for 2G. 

 

118. One of the most immediate use cases in 5G is Enhanced Mobile Broadband 

(‘eMBB’), which will provide South Africans with access to high-speed smartphone 

based broadband data.  

 

119. Availability of 100 MHz channels both improves the end-user experience and reduces 

the cost of delivering the service. We explain both below. 

 

 
29  Sections 2(d) and (e) of the ECA.  
30 https://blog.telegeography.com/our-forecast-1.9-billion-5g-users-by-2025 
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a. End user experience: To bring the full user experience of 5G to the end 

customer, it must deliver significantly higher data rates, and this can only be 

achieved with much larger channel sizes. 5G new radio (“NR”) supports 

100 MHz channel sizes and larger in the mid-bands. Using a single large 

channel compared to aggregating smaller channels also significantly reduces 

latency (switching between single and multiple channels when throughput 

requirements increase) and reduces handset power consumption. 

 

b. Lower cost of delivery: Using a single 100 MHz channel reduces the equipment 

licencing cost involved when compared to Carrier Aggregation (‘CA’) with 4G 

bands, effectively lowering the cost to provide high bandwidth services, which 

will ultimately benefit the consumer. It also reduces infrastructure requirements 

- in capacity-constrained network deployments, the difference in cell count 

required to deploy a required capacity-per-area will increase by 64% when the 

channel size is reduced from 100 MHz to 60 MHz.31 

 

120. Blocks of 100 MHz continuous spectrum in the mid bands are therefore essential. 

Smaller channels can technically be used for 5G, but operators will have to make use 

of CA and will require more cells to be deployed to reach the required performance. 

Even so, this will be a less efficient deployment for the reasons stated above. 

 

121. Around 60% of all global deployments of 5G are in 80 MHz to 100 MHz blocks.32 

According to the same source, 3500 MHz is by far the preferred band for 5G 

deployment. 

3.3. Why technology neutrality does not provide a solution to the limited available 

bandwidth 

 
31 GSMA Public Policy Position: 5G Spectrum, March 2020. 
32 https://halberdbastion.com/technology/cellular/5g-nr/5g-channel-bandwidths.  

https://halberdbastion.com/technology/cellular/5g-nr/5g-channel-bandwidths
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122. In the 2021 IM, the Authority stresses that auctioned spectrum will be licensed on 

technology neutral basis. This could be interpreted to either mean that licensees can 

deploy 4G systems in the band or it could mean that the auctioned spectrum can be 

combined with previously awarded spectrum, in some manner, to overcome the 

deficiency in the amount of 5G spectrum acquired through the action. In this section 

we explain why this is not realistic or practical.  

General overview of technology neutrality 

123. According to the GSMA Mobile Policy Handbook published in 2019,33 “Technology 

neutrality is a policy approach that allows the use of any non-interfering technology 

in any frequency band”. According to the GSMA, technology neutrality encourages 

innovation and promotes competition, allowing markets to determine which 

technologies succeed, to the benefit of consumers and society. Enabling spectrum 

licence holders to change the underlying technology of their service, known as 

refarming, generates positive economic and social outcomes and should be allowed. 

 

124. Technology neutrality in spectrum regulation is generally considered desirable. By 

giving licence holders the maximum flexibility possible, they can innovate, change 

use, and react to market forces. A lack of flexibility can lead to licenses that specify 

redundant technologies. Technology neutrality is in line with the ECA (section 2(b)) 

and is supported. 

 

125. However, balanced against this desire for flexibility is the duty of the Authority to avoid 

interference occurring between licence holders. Interference is generally managed 

through careful selection of parameters such as transmitter power, out-of-band 

emission limits, guard bands between users, mast heights and more. These 

 
33   https://www.gsma.com/publicpolicy/mobilepolicyhandbook/. 

https://www.gsma.com/publicpolicy/mobilepolicyhandbook/


 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 44 of 130 

parameters are calculated based on assumed technologies and uses within the 

specific frequency band. 

 

126. If a licence holder changes use within a frequency band, this may change the 

interference experienced by others, sometimes with harmful effects to other 

operators. For example, a change from mobile to television broadcasting is highly 

likely to cause interference to neighbouring spectrum users. For this reason, in 

general, licenses are usage specific (e.g. mobile, broadcasting, satellite) even if they 

are silent on the technology within that usage category. 

 

127. Before licensing spectrum, regulators need to decide upon the manner in which the 

spectrum is packaged and the technical licensing conditions that will apply. This 

impacts on the technology that can be used in the band. 

 

128. Packaging includes decisions on the duplexing methodology (TDD/FDD)34, and the 

bandwidth/channel size. These are typically set by the regulator prior to the auction 

based on the technology that the regulator considers to be most likely to be deployed. 

For example, 3G awards were generally FDD with 5 MHz or 10 MHz channels. 4G 

awards generally requires multiples of 20 MHz channels for the efficient deployment 

of LTE. For deployment of 5G, as indicated above, between 80-100 MHz per licensee 

is required. The choices made in packaging a band for licensing make it highly 

unlikely that any technology other than that anticipated by the regulator will be 

deployed and will often mean that other technologies cannot be deployed in the 

future. 

 

 
34 FDD – Frequency Division Duplex (one frequency block is used for communications from base station to 

handset and another for handset to base station); TDD – Time Division Duplex (same frequency block is 

used for both directions of communications). 
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129. Licensees are also constrained where the use of the bands to be licensed have been 

prescribed in Radio Frequency Spectrum Assignment Plans. These provide, amongst 

others, that the bands can only be used for IMT and specify the channelling plan that 

applies (i.e. FDD or TDD). 

 

130. Technical licencing conditions include transmitter power, emissions masks, and other 

restrictions. These are generally less problematic than the packaging choices but can 

still prevent certain technologies, for example those that are unable to meet emissions 

masks. 

 

131. A particular requirement for TDD spectrum is time synchronisation across all MNOs 

operating within a band such that their downlink transmissions all start at the same 

time and their uplink reception all starts at the same time. Without this 

synchronisation, interference between users in neighbouring assignments within the 

same band is often severe, reducing spectrum capacity by as much as 50%. To 

achieve synchronisation all users in a band must be tightly time synchronised and 

must have the same frame duration and downlink/uplink ratio. In practice this implies 

all MNOs must use the same technology. They may even need to make the same 

choices within a technology, such as whether 5G non-standalone (NSA) or 

standalone (SA) mode is deployed.35 

 

132. Regulators may require such synchronisation36. Even if this is not a regulatory 

requirement, it is a practical requirement to avoid significant inter-licensee 

interference. This makes it extremely difficult for one licence holder to change their 

technology independently of others, although all licence holders in the band could, in 

principle, all change to the same technology if done at the same time. 

 
35 NSA is the deployment of a 5G network for data while still dependent on a 4G network for signalling and 

control; SA means that the 5G network functions independently from a 4G network. 
36 ICASA states, in Section 10.4 of the report to the Minister that “Synchronized operation is required for 5G 

Time Division Duplex (TDD) Networks in order to ensure efficient use of spectrum.” 
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133. In some cases, the effect of these restrictions might not be a complete prevention of 

change of use but might result in significant inefficiency if use were changed. For 

example, if say 30 MHz of spectrum had been awarded (in e.g. three lots of 10 MHz) 

but the new technology used 20 MHz bandwidth, then only 2/3rd of the spectrum could 

be utilised efficiently. 

 

134. Another set of restrictions is those based on practical considerations. These revolve 

around equipment availability. Certain equipment (e.g. 5G base stations and 

handsets) is only available in certain bands, especially when the technology is first 

introduced. Only the very largest of operators such as AT&T (USA) and China Mobile, 

are big enough to influence equipment manufacturers. 

 

135. An MNO in South Africa, with the exception maybe of Vodacom and MTN relying on 

their global presence, would be unable to change technology if this was to a non-

standard global band. This might imply, for example, that changing from 4G to 5G in 

some bands is not practically possible. Such constraints can change over time as 

equipment availability expands or shrinks. 

 

136. If a licence holder was about to make a change that was within its licence terms but 

would likely lead to interference to others, it is highly likely that these other users 

would complain to the regulator leading to the regulator possibly blocking the intended 

change. 

 

137. Hence, while a regulator might claim that their spectrum award is technology neutral, 

in practical terms it will generally be highly specific to the particular technology 

envisaged when the packaging and licence conditions were set. Changing spectrum 

packaging post-award is generally not possible due to the interference that would be 

caused to other users. Where the Authority enables 4G, as is seemingly proposed in 
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the 2021 IM in the 3500 MHz band, 5G services cannot be deployed unless there is 

collaboration between licensees such as with the spectrum arrangements.  

3.4. Technology neutrality is delivered in principle but not in practice 

138. Because of the restrictions imposed by spectrum packaging, licence conditions, 

practical availability and implicit interference avoidance, there are very few actual 

cases of change of use globally other than a simple technology upgrade (e.g. 3G to 

4G as 3G becomes obsolete). 

 

139. Broader changes, such as from broadcasting to mobile use, are performed directed 

by the regulator through clearing spectrum, changing its packaging and re-awarding 

it. 

 

140. Hence, technology neutrality is provided for in principle, but not as much in practice. 

The auction parameters effectively set the technology. Claiming that a spectrum 

award is technology neutral may be correct legally, but in many cases false or 

ineffective practically. 

3.5. ICASA and technology neutrality 

141. In para 2.6 of the 5G Report, the Authority states that: 

“The assignment of spectrum has to be on a Technology and Service 

neutral basis to encourage Mobile Operators to “Refarm” their spectrum 

assignments in order to keep pace with Technology Generations.” 

142. Telkom supports this view pertaining to technology neutrality as it allows licensees to 

refarm spectrum where needed and when possible. Technology neutrality will enable 

(not “encourage”) licensees to refarm when needed and if possible, within the 

constraints of the particular frequency band. Service neutrality is however not 
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applicable; the bands to be licensed are all mobile/IMT bands and this will not change 

to, for example, broadcasting or satellite services. 

 

143. However, as explained above, the packaging of the band may impact a change in 

technology. Hence, while technology neutrality is essential as a starting point to 

enable refarming, other factors determine the extent to which refarming that can take 

place in a particular band, as espoused above (e.g. band configuration such as FDD 

or TDD, etc.). 

 

144. The above observation by ICASA shows the relevance of technology in the use and 

deployment of spectrum. ICASA cannot rely on technology neutrality to enable 

migration from, e.g. 4G to 5G. Nor should it assume that technology neutrality can 

resolve an insufficient award of 5G spectrum as proposed for the 3500 MHz band. 

Hiding behind the term “technology neutrality” will not address key issues pertaining 

to licensing of spectrum in the 3500 MHz band. 

 

145. The Authority is very clear in its 5G Report to the Minister that 5G requires 100 MHz 

of contiguous spectrum to be assigned to each operator in the range 3300-3800 MHz. 

Yet, in the 2021 IM and the ITAs, this is far from what has been proposed. 

 

146. Instead, only 86 MHz is made available in the range 3300-3800 MHz. This award 

comprises eight 10 MHz channels and one 2 MHz and one 4 MHz channel in the 

band 3400-3600 MHz. The 2 MHz and 4 MHz lots seem to be earmarked (although 

not guaranteed) for Telkom and Liquid to roundup their existing assignments to 30 

MHz and 60 MHz respectively. An additional 30 MHz is earmarked for the WOAN. 

 

147. Hence, at best, only one operator could gain 80 MHz of spectrum required for 5G 

deployment. This is clearly completely insufficient. There has been no explanation 
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from the Authority as to why its proposal in the 2021 IM falls so far short of what it 

advised the Minister. 

 

148. Further, in contradiction to the 5G Report to the Minister, the Authority recently 

awarded the band 3600 – 3800 MHz for FWA to several licensees on a shared basis. 

These licensees will probably only use this spectrum, if at all, for selective and limited 

deployment of fixed broadband services, which is a highly inefficient use of a band 

clearly earmarked by the Authority as key to deliver on South Africa’s 5G ambitions. 

The possible use of this band for 5G by the current MNOs has been nullified by the 

actions of the Authority. 

 

149. The only option remaining in the critical range 3300 – 3800 MHz that could be 

considered for national 5G services is the band 3300 – 3400 MHz. This band, 

however, remains occupied by navigation systems (radars), which still need to be 

migrated. This process has just recently started with the publication of the notice on 

the inquiry for the implementation of the Radio Frequency Migration Plan and the IMT 

Roadmap.37 The clearing of this band will likely take several years. Other potential 

mid-band options are similarly also not yet available and will likely take years to 

become available for IMT deployment. This include the band 4800 – 4990 MHz.  

 

150. With only 86 MHz available in this mid-band, and noting the previous specified 

spectrum cap that restricts Telkom to only 42 MHz38 in total, Telkom will have next to 

no opportunity to complement its existing 28 MHz assignment in the band for 

immediate 5G deployment (except perhaps the 2 MHz on offer). It is clear that 

Vodacom and/or MTN will obtain access to the lion’s share of the available 86 MHz, 

due to their higher spectrum caps and having access to financial resources to outbid 

 
37 GN 580 GG 45247, 30 September 2021. 
38 As per section 7 of this submission, an additional 27 MHz must be added to Telkom’s spectrum holdings 

in the 2300 MHz band, which reduces the 42 MHz to only 15 MHz. 
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others in the auction. Vodacom already have access to 60 MHz in this band through 

its spectrum arrangement with Liquid. 

 

151. Vodacom and MTN will therefore have access to most spectrum in this critical band 

and provide them with critical first mover advantages in 5G and will further entrench 

their dominance. Telkom will have to wait for several years for the opportunity to 

possibly obtain additional mid-band spectrum for 5G, noting that its existing spectrum 

continues to serve customers’ demand for 4G data services. The Authority needs to 

ensure that the licensing of spectrum encourages the develop of multiple 5G 

networks. 

 

152. The Policy Direction by the Minister on 5G specifically requires the Authority to 

address “implications of the licensing of these bands on competition and the current 

structure”. (own emphasis). 

 

153. Furthermore, the Policy Direction states that, upon receipt of the 5G Report, the 

Minister will issue a separate policy direction on the 5G candidate bands. Since the 

Minister has not yet issued the 5G policy direction, at the very least, the Authority 

should follow its own recommendations to the Minister pertaining to the 3500 MHz 

band.  

4. The licensing of the WOAN has a direct bearing on the amount of spectrum that 

may be licensed for exclusive use 

4.1. 2016 National ICT Policy White Paper 

154. The National Integrated ICT Policy of 2016 (‘2016 ICT Policy’) set out the rationale 

for a WOAN. The WOAN is a policy instrument to reduce duplication and 

inefficiencies in deploying multiple networks, lowering costs to communicate, 

encourage service-based competition, increase investment, providing innovative and 
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high-quality services and encourage efficient use of spectrum.39 The policy proposes 

the WOAN as a remedy to deal with the highly concentrated infrastructure market. In 

essence, the policy prohibited the exclusive licensing of all HDS. It envisaged all this 

spectrum to be licensed to the WOAN.40 

 

155. The policy led to a series of engagements between the Minister and the industry. The 

industry players sought to persuade the Minister to amend the 2016 ICT Policy to 

allow for a hybrid method whereby some of the spectrum could be licensed to 

interested operators for exclusive use.  

4.2. The Amendment of the 2016 ICT Policy 

156. The then Minister commissioned the Council for Science and Industrial Research 

(‘CSIR’) to advise him on how the available HDS may be split between the WOAN 

and the market. 

 

157. The CSIR concluded that it was possible to have the spectrum licensed to both the 

WOAN and the industry.41 The CSIR study assumes a 20% market share by the 

WOAN as basis for the latter’s viability and sustainability. The CSIR study proposes 

a combination of spectrum amounting to 115 MHz as the minimum spectrum that the 

WOAN needs to be viable. The CSIR study didn’t include 5G. 

 

158. After further engagements with the industry, the Minister amended the 2016 ICT 

Policy to allow for some of the spectrum to be licensed to the industry.42 In the 2019 

Policy, the Minister maintained the rationale for the WOAN. She stated that she 

 
39 GN 1212 GG 40325, 3 October 2016. 
40 Section 9.2.5.4 of the 2016 ICT Policy. 
41 GN 1003 GG 41935, 27 September 2018. 
42 Note 23 above. 
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considered, amongst others, the following policy objectives when she decided to 

amend the policy:43 

 

a. ensure the sustainability of the WOAN and its future capability; 

 

b. maximize the efficient use of the radio frequency spectrum; 

 

c. promotion of competition within the ICT sector with the emphasis on service-

based competition through the WOAN. 

 

159. The 2019 Policy stresses that the “Government is committed to maximizing the socio 

economic benefits derived from the use of spectrum and recognizes that a shared 

approach to spectrum is necessary”. To this end, the 2019 Policy endorses the 

WOAN as means to achieve the public policy objectives stated in the 2016 ICT 

Policy.44 

 

160. The salient features of the 2019 Policy may be summarized as follows: 

 

a. The Authority must first consider the spectrum requirements of the WOAN and 

only licence the remainder for exclusive use;45 

 

b. Because some of the operators already have spectrum exclusively licensed to 

them, the Authority must prefer the WOAN in the assignment of spectrum that 

is available for licensing;46 

 

 
43 Ibid, item 1.6. 
44 Ibid, item 2.1.1. 
45 Ibid, item 2.1.2. 
46 Ibid, item 2.1.3. 
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c. The WOAN is a wholesale open access provider;47 

 

d. The WOAN is an important policy instrument to lower barriers to entry for smaller 

players;48 

 

e. The Authority should licence spectrum to the WOAN in a manner that enables 

it to meet its policy mandate and to thrive.49 

4.3. ICASA’s concept of the WOAN is materially different from that envisaged in 

policy 

161. In the 2021 IM, ICASA regurgitates the 2019 IM, Reasons Document, and competition 

assessment. All these documents were only relevant to the process that has since 

been set aside. Be that as it may, the 2021 IM misconstrues the WOAN in one or 

more of the following ways: 

 

a. It contemplates a WOAN that is an additional competitor to the existing 

spectrum holders; 

 

b. It has determined the credibility of the WOAN as operator in total disregard of a 

thorough desktop assessment; 

 

c. The Authority has not preferred the WOAN in the award of spectrum. It has set 

a maximum spectrum cap of 184 MHz for all bidders and only reserved 80 MHz 

for the WOAN. The amount reserved for the WOAN is less than that proposed 

by the CSIR without justifying such decision; 

 

 
47 Item 3.2 of the Policy Directions. 
48 Ibid, item 3.1 of the Policy Directions 
49 Ibid. 
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d. In the determination of the spectrum that it proposes to reserve for the WOAN, 

the Authority has not considered the role of the WOAN as a wholesale open 

access provider; 

 

e. The Authority has mistakenly relied on an irrelevant fact in the determination of 

the spectrum for the WOAN. It disregards the fact that MTN and Vodacom were 

first movers and that the services that these two operators provided at inception 

have been surpassed by superior technologies. 

 

f. The Authority also disregards the access to additional spectrum by Vodacom 

and MTN through the spectrum arrangements, which will make them less reliant 

on capacity provided by the WOAN. 

 

162. Considering the above, the mere mention by the Authority in the 2021 IM that it is 

guided by the 2016 ICT Policy and the 2019 Policy, is not enough. It amounts to lip 

service. 

 

163. The Authority has not set out any grounds as to why it intends to deviate dramatically 

from the prevailing policies. Although these policies may not be binding, the Authority 

has a duty to consider them and to take them seriously. The Authority must have 

good reasons for departing from national policy. In the absence of these reasons, the 

departure from policy by the Authority will be found by a court to be irrational and taint 

the validity of its proposed splitting of the spectrum between that that it intends to 

licence to the WOAN and the balance to the market. 

4.4. A clear and logical assessment of spectrum for the WOAN is needed 

164. As set out earlier, the current determination of the spectrum requirements for the 

WOAN is flawed. The Authority should follow a clear evidence-based process to 
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determine the WOAN’s spectrum needs. This will then determine the amount of 

spectrum that can be made available to be licensed to others. 

 

165. Determining the amount of spectrum required by the WOAN is complex. There is no 

definitive answer because it is generally possible to substitute spectrum with other 

inputs such as additional cells, albeit at a higher cost. Further, spectrum needs must 

be based on forecasts of subscriber numbers and data usage, which are inherently 

uncertain given that operators may adjust their spectrum requirements and cap data 

usage depending on the amount of spectrum available. 

 

166. Broadly, if the WOAN is to be viable it will need sufficient spectrum to be assigned to 

it to deliver the anticipated data volumes to the anticipated number of wholesale 

customers in a manner that allows it to be economically viable. Hence, any 

determination is a combination of demand forecasting, technical assessment of 

capacity and business case modelling of economic viability. 

 

167. The first step is a clear understanding of the likely use of the WOAN: 

 

a. Will its role, like the shared rural network (SRN) in the UK, turn out to be 

predominantly delivering rural coverage in the few under-served areas 

remaining in South Africa? If so, the amount of spectrum required will be small, 

but the spectrum assignment will have to be heavily biased towards lower 

frequencies, which have the range to deliver good rural coverage. 

 

b. Will the WOAN be used predominantly by MNOs to off-load traffic in areas of 

congestion? In which case the WOAN may have mostly small cells and need 

larger amounts of high-frequency spectrum, along with preferential access to 

street furniture and indoor locations. 
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c. Will the WOAN be able to be self-sustainable following the 30% off-take period? 

If the WOAN sells 30% of its capacity during this period, the remaining 70% may 

go wasted, unless taken by other market players, effectively sterilising large 

amounts of the prime and extremely valuable HDS. More generally, can the 

WOAN be commercially viable considering the market dynamics and 

competition especially noting the dominance by Vodacom and MTN? 

 

168. Once the rationale for the WOAN is clear, the Authority is encouraged to hold 

workshops and consultations, and commission expert reports to assess the likely use 

of the WOAN and hence understand better the usage demands that will be placed 

upon it. Those with special interest in the WOAN will provide valuable inputs into this. 

 

169. The next step is to understand the capacity demand. This requires growth models for 

data usage, which are widely available from entities such as Cisco and from leading 

industry experts. It also requires an understanding of how the WOAN will be used – 

for example if its use is more akin to fixed than mobile customers, then higher data 

volumes can be expected per subscriber. Against the growth in demand the likelihood 

of more spectrum becoming available during the period needs to be forecasted. This 

will reduce the need to assign all the spectrum that would be required by the WOAN 

up to 2030 at its inception. 

 

170. The likely revenue to be earned from the WOAN needs to be modelled – for example 

starting with the charge levels that will be set for the 30% off-take and then using this 

as a base income during the obligation period. This can then determine the level of 

capital investment that will be required to be sustainable and from that, the number 

of base stations that can be deployed can be estimated. There may be circularity 

here, in that the 30% data volume may be dependent on the total network capacity, 

which is dependent on the number of base stations (as well as the amount of 

spectrum awarded). Clearly this needs to be resolved otherwise there is a risk, for 



 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 57 of 130 

example, that the WOAN will build a massively dense grid of small cells, safe in the 

knowledge that the MNOs will have to pay for this through off-take arrangements, 

which have a price per GByte, despite them now being provided with vastly more 

capacity than they need. 

 

171. Based on the methodology described above, complete network models can be 

developed using realistic values for spectrum efficiency, subscriber density in the 

most congested areas, network costs and revenue. Different scenarios will have to 

be modelled. This will enable the Authority to calculate the amount of spectrum that 

would be sufficient for the WOAN to be viable with an understanding of the frequency 

bands most important for its requirements. 

 

172. Any evaluation of the spectrum requirements of the WOAN needs to be undertaken 

in an open and public manner so that stakeholders can scrutinise the models, 

comment on the assumptions and ensure the correct outcome. The approach of 

belatedly publishing an abridged version of the only report on spectrum modelling is 

clearly completely insufficient. 

 

173. The Authority needs to engage in a benchmarking exercise by carefully analysing 

cases from around the world to avoid the pitfalls that have been encountered, and to 

adapt its proposals accordingly.  

 

5. ICASA’s Competition Assessment and its Consequences 

5.1. ICASA runs the risk of repeating the failures of the ITAs in failing to properly 

consider competition 

174. Telkom has previously noted, in submissions made to the Authority and in its 

affidavits in the High Court proceedings on the ITAs, that the Authority has a positive 

obligation to promote competition in the South African mobile market.  It must use 
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this licensing process to ensure that competition is promoted.  Telkom expressed its 

reservations and criticism that the 2019 IM and the now set aside ITAs did not 

promote competition but on the contrary, effectively threatened to enhance and 

entrench the duopoly and skewed competitive landscape in the South African mobile 

market.  

 

175. Telkom noted that the Authority had sought to justify the ITAs through the competition 

assessment. Telkom identified several flaws in the competition assessment and 

submitted that it could not form the basis for a spectrum licensing process that would 

enhance competition. Telkom further noted that the Authority had acted irrationally 

by conducting this “competition assessment” independently of the MBSI process, 

when the findings of the MBSI should have provided the very basis for a competition 

assessment.   

 

176. The Authority has now signalled its intention to rely on the very same Reasons 

Document and the very same competition assessment to inform this licencing 

process. The fault in this attempt at invoking these prior documents and processes is 

addressed in section 1 of this submission. The Authority has not indicated any 

intention to conduct a fresh and proper competition assessment as part of this 

licensing process.  To date the Authority has only stated, in its workshop held on the 

15th of October 2021, that it seeks suggestions and proposals from stakeholders 

regarding the 2021 IM and the contemplated invitations to apply.    

 

177. The Authority would be acting irrationally if it adopts the competition assessment, 

which was the subject of a legal challenge and did not have regard to its positive 

obligation to promote competition.   

 

178. Further, to the extent that the Authority’s “findings” and draft regulations in the MBSI 

process are relevant to informing the contemplated invitation to apply, Telkom directs 
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the Authority’s attention to BRG’s view that the Authority appears to have 

subordinated the MBSI to the competition assessment in the ITAs. The findings and 

draft regulations of the MBSI were published months after the ITAs, and several 

competition issues that should have been assessed in the MBSI were assumed away 

because they were deemed to have been addressed in the ITAs.50 

 

179. Telkom accordingly submits that the contemplated invitations to apply are likely to be 

subject to at least largely the same list of failings as the ITAs.  These failings include:   

 

a. failure to consider whether effective competition to the current duopoly is best 

achieved through the proposed five-player market structure (including the 

WOAN) or whether alternative market structures (which have consequences for 

spectrum assignment) such as a three-player or four-player market structure 

with fewer, but more evenly balanced, competitors could achieve the goal of 

promoting competition more effectively; 

 

b. a plan for the WOAN that is based on the flawed market structure objective 

mentioned above and which risks the worst of both worlds, namely that the 

WOAN is assigned valuable spectrum, but then fails to promote competition; 

 

 

c. failure to have considered the impact of Cell C’s ongoing move towards being, 

in effect, more like an MVNO on the feasibility of the “four plus WOAN” market 

structure that the Authority proposes, and the implication for the Authority’s 

design of an auction and spectrum caps; 

 

d. failure to have considered the impact of network sharing deals between MTN 

and Vodacom on the one hand, and Liquid and Rain (and also Cell C) on the 

 
50 BRG report, paragraphs [[46]] to [[48]]. 
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other, on the viability of its proposed spectrum caps of 184 MHz per operator 

and on the intended purpose of the minimum spectrum portfolios (‘MSP’) for 

what it calls Tier 2 operators in the ITAs;  

 

e. failure to properly consider the impact of persistent asymmetries in holdings of 

sub 1 GHz spectrum and a failure to consider ways in which this asymmetry 

could be resolved in a creative fashion; and 

 

f. broad failure in the form of an outright reliance on a foreign regulator, namely 

Ofcom, without considering the different and much more competitive market 

context in which Ofcom operates. 

 

180. The Authority’s failure to promote competition through the ITAs, and its continued 

failure to do so given its intentions with respect to the contemplated invitations to 

apply, are compounded by its failures in the MBSI.  Issues of spectrum licensing and 

spectrum policy, as well as other issues such as site access, were effectively 

removed from consideration in the MBSI as the Authority deemed that these issues 

were already addressed through the ITAs. The MBSI ultimately proposed little if any 

effective pro-competitive draft regulations. 

  

181. Instead of taking the opportunity to rectify these failings through new and far more 

ambitiously pro-competitive invitations to apply, it appears from the 2021 IM, and as 

confirmed by the workshop of 15 October 2021, that the Authority intends to recycle 

the competition assessment relied on in the ITAs.  

 

182. This submission attaches an independent economist report by BRG which details the 

failures outlined above in more detail.   

5.2. Failure to seriously consider the optimal market structure and the role of the 

WOAN 
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183. With respect to ICASA’s market structure objectives and stance on the WOAN, BRG 

notes that: 

“Economic theory and international experience of consolidation in the 

mobile sector suggest that three or at most four operators can be 

sustained in a long-term equilibrium in the context of an industry where 

large sunk costs (including spectrum costs) must be incurred upon 

entry, generating significant scale economies and limiting the optimal 

number of industry participants.   The predictions of economic theory 

(borne out by real-world data) are of immediate consequence to the 

assignment of spectrum in this case: committing to a potentially 

unviable market structure risks wasting scarce spectrum resources on 

operators who may not be able to utilise them optimally.  Thus, ICASA’s 

proposed cap on spectrum holdings of 184 MHz per operator is 

premised on five facilities-based operators and limits the spectrum 

holdings for each operator accordingly.” 51 

184. Telkom submits that the Authority has not properly considered whether five facilities-

based operators are viable in the South African context.  BRG’s report notes (in 

Section IV of the report) that international experience in both developed and 

developing countries suggests that sunk investment costs and economies of scale 

limit how many firms can viably participate in the market.  BRG cites several examples 

of five-to-four and four-to-three mergers that have been approved by regulators 

around the world and states that it is unaware of any regulator that currently is 

committed to five facilities-based players in the market.52  Committing to a five-player 

market risks creating a crowded field in which rivals to Vodacom and MTN lack the 

scale, and the spectrum, that is required to pose a serious challenge to, and compete 

market share away  from, the two dominant operators.  Given that a player such as 

 
51 BRG report, paragraph [[.]] 
52 BRG Report, Section IV, paragraphs [[63]] to [[65]]. 
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Cell C has failed to successfully compete away the incumbents’ market share, the 

odds of a new entrant starting from scratch being able to do so are particularly poor.  

The unintended consequence of attempting to promote a five-player market may be 

to entrench the current duopoly, whereas as BRG points out, a market with three 

symmetric players may actually generate more meaningful competition.53 

 

185. In addition to our submission in relation to the implications of the WOAN in Section 4, 

it is worth noting that in relation to its impact on competition, BRG points out, as 

Telkom has, that the Authority’s current thinking relating to spectrum to be assigned 

to the WOAN actually risk creating the worst of all worlds.  With the current proposed 

80 MHz of spectrum, the WOAN may be (in BRG’s words) “stillborn” in that it may be 

unable to acquire scale and attract wholesale customers.  The Authority also 

proposes to impose MVNO access obligations on all operators, including Vodacom 

and MTN, thus potentially depriving the WOAN of a natural source of customers.  

BRG notes: 

“If ICASA is indeed concerned about “stranded” spectrum, a half-

hearted commitment to a WOAN will likely be particularly 

counterproductive— 80 MHz of spectrum that could have been better 

used by another player to compete with Vodacom and MTN will indeed 

be stranded, the WOAN will be stillborn, and the duopoly will be 

strengthened.”54 

186. As previously pointed out, Telkom disagrees with the Authority’s view that the current 

spectrum holdings of Vodacom and MTN (which ICASA suggests are around 80 MHz, 

ignoring temporary COVID-related spectrum and ignoring the spectrum 

arrangements between Vodacom and MTN and smaller operators) constitute a 

reliable guide to how much spectrum is required to make the WOAN a credible 

 
53 BRG Report, paragraph [[66] and footnote [[44]]. 
54 BRG Report, paragraph [[16]]. 
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operator. As also pointed out by BRG, Vodacom and MTN have huge built-in 

advantages, not least of which are their positions in the site access market and their 

current base of subscribers, over all other operators.  Another operator with the same 

amount of spectrum as Vodacom and MTN but lacking the same access to other 

network inputs and an established customer base may struggle to compete. 

5.3. Failure to acknowledge that Cell C is not a “national wholesaler” 

187. The Authority’s goal of a five-player market (four so-called “national wholesalers” plus 

the WOAN) is compromised by not just the policies it proposes with respect to the 

WOAN, but also by its failure to recognise that Cell C is not a “national wholesaler” in 

any meaningful sense but is in effect, not much different from an MVNO.  Cell C 

describes itself as a large-scale purchaser of wholesale services, relying on an 

allegedly “logical RAN” hosted on MTN’s radio network to provide services to its pre-

paid customers and having migrated all of its post-paid customers to the Vodacom 

network. The main distinguishing feature of Cell C from an MVNO is Cell C’s legacy 

spectrum. But as the BRG report notes, and as is also confirmed in the MBSI 

findings55, this legacy spectrum is made accessible to MTN, and Cell C has no 

intention of investing in its own infrastructure.  Telkom believes that Cell C’s claims 

to have replaced a capex-heavy model with an opex-based model is itself proof that 

Cell C is operating as a type of MVNO and not as a firm that is on equal footing to 

MTN, Vodacom and Telkom, each of whom has its own physical RAN as well as 

spectrum.   

 

188. The Authority seeks to justify its classification of Cell C as a national wholesaler with 

reference to the definitions used by the UK’s Ofcom.  As BRG notes, however, (a) 

Ofcom was confronted with a very different industry set-up in which all players owned 

significant infrastructure assets and this was a significant factor in how it defined the 

 
55 MBSI findings, paragraph 116.2. 
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concept of a “national wholesaler”56 and (b) Cell C’s description of its current business 

model actually matches Ofcom’s description of an MVNO.57 Ofcom has never had to 

consider the status of an operator like Cell C in defining “national wholesalers” and it 

is therefore unreasonable to assume that Ofcom’s definition of a “national wholesaler” 

can be simply transplanted into the very different South African context. 

 

189. BRG also points to the fundamental economic imbalance that arises when one firm 

(in this case Cell C) depends on a rival firm for the supply of key inputs (in this case, 

the physical radio network).58 MTN can thus use the terms and conditions of supplying 

access to key inputs as a means by which they can blunt Cell C’s competitive threat. 

The same could perhaps apply to Vodacom in relation to their arrangements. As BRG 

points out, Cell C’s current data pricing mirrors that of Vodacom and MTN, indicating 

that Cell C may no longer be a disruptor to these dominant firms.  The Authority thus 

stretches the credibility of the concept of “national wholesaler” that it has borrowed, 

with scant attention to context, from a foreign regulator tasked with regulating a very 

different and much more evenly balanced market. 

 

190.  With respect to Cell C’s spectrum, the reassignment of this spectrum to other 

operators is one pro-competitive measure that the Authority could contemplate. This 

is so, in particular, because Cell C has 22 MHz of sub 1 GHz spectrum that suffers 

no interference from broadcasters.  As Telkom has repeatedly noted, this is spectrum 

that Telkom currently lacks, and access to this spectrum would significantly enhance 

Telkom’s ability, as the singly best placed operator, to compete with Vodacom and 

MTN.   

 

 
56 BRG Report, paragraph [[93]] to [[96]]. 
57 BRG Report, paragraph [[93]]. 
58 BRG Report, paragraph [[97]]. 
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191. By declining to adopt a new approach toward any aspect of the contemplated 

invitation to apply, the Authority may miss an opportunity to reconsider fundamental 

aspects of its approach. Such aspects include how many players are actually optimal 

for effective competition to thrive and what sort of spectrum assignment is likely to 

sustain that optimal number of players? ICASA’s failure to acknowledge the real 

status of Cell C and its unclear approach to the WOAN both mean that there is a high 

chance of spectrum being mis-assigned and, in effect, being wasted. Telkom 

recommends that these issues be addressed urgently to inform the formulation of the 

new invitations to apply. 

5.4. Failure to understand the spectrum arrangements 

192. As noted in the BRG Report and in Section 6 of this submission, spectrum 

arrangements between Vodacom and MTN on the one hand, and Rain and Liquid on 

the other, threaten to entrench the duopoly and undermine an auction in the form of 

the ITAs.  The Authority failed to consider these spectrum arrangements in the 

competition assessment.  The Authority later considered these arrangements in a few 

paragraphs in its MBSI findings document. In Telkom’s view, the Authority’s relatively 

cursory analysis in the MBSI findings does not provide a convincing rationale for 

ignoring these arrangements in the context of a spectrum auction. The BRG report 

explains the flaws in the Authority’s statements that any advantage to Vodacom and 

MTN from accessing the spectrum of Rain and Liquid is temporary, that the deals 

have a pro-competitive impact and, crucially, that spectrum asymmetries can be 

tolerated in South Africa because Ofcom tolerates them in the UK. The flaws in the 

Authority’s explanations have a common root;  they minimise or overlook the impact 

of the existing asymmetry between South Africa’s two dominant mobile operators and 

the rest of the industry in driving not just the current, but also the future, shape of the 

industry.  In the South African context, this creates further advantages for Vodacom 

and MTN and risks their positions becoming unassailable.   
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193. The Authority’s unconvincing rationale for its “do nothing” stance towards the 

spectrum arrangements is consistent with Telkom’s impression that the Authority 

conducted the MBSI process with an underlying goal of avoiding disruption to the 

ITAs and auction contemplated there, thus preventing the MBSI from fulfilling its 

potential. 

 

194. The Authority overlooked the realities of the South African mobile market. The 

spectrum arrangements give important cost and quality advantages to Vodacom and 

MTN and, in the face of these cost and quality advantages, the chances are very low 

that future competition in 5G services will be significantly stronger than what we see 

today in 4G services.  Rather, these spectrum arrangements undermine ICASA’s goal 

of “symmetric” caps of 184 MHz per operator, as Vodacom and MTN will be able to 

subvert these caps. Telkom refers to BRG’s comments in relation to Rain and Liquid’s 

ability to exploit the caps to subvert the stated goals of the “minimum spectrum 

portfolios” and an opt-in round contemplated in the ITAs.   

 

195. Telkom reiterates its observation that the Authority’s undue reliance on a foreign 

regulator (i.e. Ofcom) is inappropriate for a process in which the focus is on how best 

to use spectrum licensing to promote competition in South Africa’s unique 

circumstances. 

 

196. Telkom further notes that the Authority’s current views on asymmetries between 

operators in the type of spectrum that they hold appear to rely on Ofcom’s statements. 

In the UK, the leading operator, EE, does not have the most overall spectrum for 5G 

and only has 10 MHz of sub 1 GHz spectrum.59  In South Africa, Telkom lacks (absent 

the temporary assignment related to Covid-19) access to any sub 1 GHz spectrum. 

It is the challenger operator that suffers the most significant asymmetry.  

 
59 See https://www.theregister.com/2018/12/18/ofcom_more_spectrum/ (for the historical picture) and 

https://5g.co.uk/guides/5g-uk-auction/ for the picture with respect to spectrum thought most suitable for 5G. 

https://www.theregister.com/2018/12/18/ofcom_more_spectrum/
https://5g.co.uk/guides/5g-uk-auction/
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197. The problem is compounded by the fact that Telkom is supporting large and growing 

volumes of mobile broadband traffic and fixed wireless access traffic using its IMT 

spectrum, and therefore some of Telkom’s existing spectrum holdings cannot be used 

to compete with Vodacom and MTN in mobile broadband services.  

 

198. Indeed, because of this fixed wireless offering, Telkom’s spectrum currently supports 

more data traffic than either Vodacom or MTN, and including the spectrum that is 

dedicated to serving high volumes of fixed wireless traffic in the spectrum holdings 

provides a misleading impression of Telkom’s spectrum holdings insofar as these can 

be directed towards competing in the mobile market. 

5.5.  Failure to understand the consequences of asymmetry in sub 1 GHz spectrum 

199. With respect to the 700 MHz and 800 MHz spectrum, and the digital migration 

process, the Authority has taken different positions at different times to justify its 

proposals to auction this spectrum. The Authority had initially suggested in its 

Reasons Document that uncertainties with respect to the digital migration process 

would be offset by the fact that the Authority was discounting the reserve price for the 

affected spectrum, and by the fact that the lifetime of the license would be extended 

from 15 years to 20 years.60 

 

200. Later, however, the Authority argued before the High Court that the spectrum affected 

by the digital migration would be fully usable immediately following the conclusion of 

the auction and pointed to the “fact” that Telkom and others were already using such 

spectrum. The basis for the Authority’s statement was that mobile operators were 

making use of this spectrum on a shared basis through sharing it with broadcasters.  

The Authority also claimed that any problems of interference between broadcast and 

 
60 ICASA, Reasons Document, December 4th, 2020, p. 116. 
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mobile operators’ signal was manageable and that Telkom had been successfully 

managing such interference. 

 

201. The Authority made this assertion despite the fact that Telkom had indicated to ICASA 

that it could not use this low-band (also referred to as sub 1 GHz) spectrum at around 

35% to 40% of sites.61   The need for Telkom to avoid interfering with broadcast 

signals had meant that on many sites, Telkom was simply unable to roll out mobile 

service using this sub 1 GHz spectrum.  The broadcaster e.tv had also indicated to 

ICASA that it did not consider sharing of spectrum to be a technically viable solution. 

Additionally, contrary to the Authority’s assertions that Telkom had not reported any 

interference, Telkom had indeed reported interference to ICASA (even on sites that 

it was able to roll out). 

 

202. The BRG Report notes that the Authority’s perspective on sharing is flawed from an 

economic perspective.  It cites long-standing economic precepts that clearly favour 

exclusive spectrum licensing and well-defined property rights as a foundation of a 

strong spectrum strategy to support deployment of mobile networks.  It adds: 

“For wide-area networks (such as national mobile networks) that require 

extensive investment, secure long-term usage rights are required to 

underpin this investment, and exclusive usage rights are much closer 

to providing such property rights than is a shared spectrum solution.  

Simply put, Telkom and other operators will pay much less to access 

spectrum over which there is uncertainty as to whether and when they 

can obtain full exclusive usage rights. Shared spectrum will not support 

a full-fledged investment case, and by equating shared spectrum with 

licensed spectrum and exclusive usage rights, ICASA threatens to 

 
61 Telkom, “TELKOM’S WRITTEN SUBMISSION ON THE IMPACT OF THE COVID-19 PANDEMIC ON THE 

MARKET AND ANY SPECIFIC FACTORS EMANATING THEREFROM”, letter dated September 16th, 2020, 

at paragraph 2.19. 
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undermine the confidence that investors have in the migration 

process3.”62 

203. The BRG Report also explains that contrary to ICASA’s assertions, fundamental 

uncertainty of the sort created by the digital migration process cannot be easily 

“priced in”, and even if it is priced in, the likely result of such uncertainty is to reduce 

investment in networks to reduce exposure to such uncertainty.63 BRG notes, 

however, that the impact of the uncertainty is asymmetric; it is a more severe issue 

for Telkom than for Vodacom and MTN because these dominant players already 

possess sub 1 GHz spectrum, and thus would undermine Telkom’s business case for 

investment in mobile networks much more than its undermines those of Vodacom 

and MTN. This would hamper Telkom’s ability to act as an important challenger. 

 

204. From Telkom’s perspective, the lack of 700 MHz and 800 MHz creates two important 

problems. As Telkom noted in its response to the Authority in September 2020 on the 

impact of the pandemic, even the restricted availability of low-band spectrum (i.e., 

only on those sites that Telkom was able to rollout) had dramatically improved its 

service offerings, especially indoor penetration, and also reduced its reliance on 

roaming.  The fact that these pro-competitive outcomes can only be realised where 

Telkom is able to rollout sites indicates the crippling impact of a continued impasse 

on digital migration on Telkom’s broader ability to improve its service offering and 

thereby compete with Vodacom and MTN. This has an impact not just on Telkom’s 

fortunes but on the broader fortunes of the South African mobile market, as Telkom 

is realistically the best positioned firm to challenge Vodacom and MTN.   

 

205. The second problem that a lack of access to low-band spectrum creates for Telkom 

is that it makes it more costly for Telkom to meet any coverage obligations that are 

 
62 BRG Report, paragraph [[134]]. 
63 BRG Report, paragraphs [[138]] to [[139]]. 
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conditions of licenses awarded, as contemplated in the ITAs.  While MTN and 

Vodacom will still have access to sub 1 GHz spectrum (in the 900 MHz band, for 

example), Telkom will not, and this inability to access low-band spectrum will not only 

disadvantage it commercially, but will make it much less economically viable to meet 

any regulatory-imposed coverage requirements. 

 

206. Telkom acknowledges, and has always acknowledged, that the digital migration issue 

is not within the Authority’s sole purview to resolve.  However, as the BRG Report 

indicates, the Authority could take innovative steps to ensure that the asymmetry in 

low-band spectrum is addressed and that the digital migration process itself is 

potentially accelerated.  If Cell C has exited the network space, it does not need its 

spectrum (and certainly not all of it). Allowing Cell C to retain its spectrum just results 

in it being made available to MTN (and perhaps even Vodacom).  The Authority 

should strongly consider making some or all of Cell C’s spectrum, and especially its 

900 MHz spectrum, available to Telkom (or the WOAN, which will also be 

disadvantaged in respect of its access to sub 1 GHz spectrum).  

 

207. The BRG Report also points to initiatives taken in other countries, such as the 

“incentive auctions” in the United States, which provide economic incentives for 

broadcasters to vacate their currently occupied spectrum.  ICASA should be 

discussing these creative policies with stakeholders and other South African 

policymakers, rather than prioritising an auction in the face of such major 

uncertainties. 

5.6. The compounding failure of the MBSI 

208. The flawed competition assessment and weak measures it proposed to promote 

competition in the ITAs furthermore contributed to a flawed MBSI. Instead of using 

the MBSI to address shortcomings in the ITAs in terms of promoting competition, the 

Authority did the opposite.  It restricted or removed consideration of several vital 
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issues from the MBSI. The BRG Report points to several such examples (including 

issues such as coverage obligations, WOAN “offtake” requirements and spectrum 

caps and floors and MVNO access conditions)64 and especially the example of site 

access, where ICASA had been considering wide-ranging measures in its MBSI 

Discussion Document: 

Before the ITAs, ICASA was considering, through the MBSI, a range of 

pro-competitive remedies for the site access market. These included a 

revision of existing facilities leasing regulations; the imposition of 

accounting separation on dominant operators with respect to their sites 

operations; preventing dominant operators from indefinitely reserving 

space on their masts for their own future deployments; and 

requirements to publish site information online and to commit to 

timeframes for considering access requests from other parties. In the 

background, the DSMI had called for the introduction of cost-oriented 

access price regulation. 65 

209. As Telkom noted in its response to the MBSI Findings document:  

 

“ICASA’s Findings Document diagnoses ineffective competition in the retail 

market and two wholesale markets; finds Vodacom and MTN to be dominant in 

those markets; and finds that current conditions are unlikely to change 

significantly in the next three years. These diagnoses and findings warrant 

strong pro-competitive measures. Nevertheless, the proposed remedies in the 

Draft Regulations shy away from such measures and ICASA instead suggests 

that the auction ITA design will provide sufficient pro-competitive impetus so as 

 
64 BRG Report, paragraph [[46]]. 
65 BRG Report, paragraph [[146]]. 
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to eliminate the need for any additional regulatory remedies. [Footnotes 

omitted]”66 

 

210. The Authority’s current stance reinforces Telkom’s previously expressed views.  The 

Authority has failed to deal with the state of competition and the ability of a spectrum 

licensing process to address this.  Despite the High Court’s decision to set aside the 

ITAs (and with them the Competition Assessment), and the extensive feedback that 

ICASA received with respect to the ITAs and the MBSI findings document, ICASA 

has proceeded with exactly the same approach that it put before the industry one 

year ago. Telkom’s submission in response to the MBSI findings document had 

expressly noted the errors and contradictions inherent in ICASA’s stated viewpoint 

that both the spectrum assignments proposed in the ITAs and the launch of 5G 

services would have limited impact in the coming few years.   As Telkom has pointed 

out previously,67 the assignment of spectrum as proposed will strengthen the 

dominance of Vodacom and MTN (a dominance which is further exacerbated by the 

spectrum arrangements).  It is incorrect for the Authority to consider that 5G will be a 

de novo ground for competition. The likelihood is that Vodacom and MTN will, absent 

immediate and effective pro-competitive measures, translate their current dominance 

into dominance in 5G services as well. The current indications are that effective pro-

competitive measures will not be found in the contemplated invitations to apply. It is 

for, amongst other things, this reason that Telkom urges the Authority to conduct a 

full competition assessment, with an opportunity for comments, prior to finalising any 

process for the assignment of spectrum. 

6. Spectrum arrangements  

 
66 Telkom Submission to ICASA Re: Draft Mobile Broadband Services Regulation and Findings Document 

on Mobile Broadband Service Inquiry (MBSI), May 28th, 2021, at paragraph 2.  (“Telkom MBSI Findings 

Response”). 
67 Telkom MBSI Findings Response at 2.9.3 and 2.9.4. 
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6.1. What is roaming and why these are no ordinary roaming agreements 

211. It is well known to the Authority that several spectrum agreements have been 

concluded between Vodacom and MTN on the one hand and Cell C, Rain and Liquid 

on the other.68 Telkom’s view has always been and still is that these arrangements 

are not ordinary roaming agreements and must therefore be scrutinised by the 

Authority to determine is impact on competition and the auction design, specifically 

the application of spectrum caps.  

 

212. Roaming is a term normally used to describe a scenario when a subscriber leaves 

their “home” network and is served by a “visited” network. For example, the GSMA 

defines roaming as follows69: 

 

“Roaming enables a mobile subscriber to automatically make and receive voice 

calls, send and receive data, or access other services when travelling outside 

the geographical coverage area of their home network, by means of using a 

visited network.” 

 

213. Roaming is predominantly used in an international context when a subscriber travels 

to a different country where their home operator does not have a presence. The home 

operator puts in place deals with operators in other countries and then the subscriber 

roams onto one of these networks. In a classic roaming arrangement, the visited 

network provides all the resources necessary to service the roaming subscriber 

including spectrum, radio network and core network. The interaction with the home 

network may be limited to authentication and billing. 

 

 
68 Section 6.3.2, para 116 of the MBSI findings. 
69 https://www.gsma.com/aboutus/gsm-technology/roaming. 
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214. Roaming can also occur in a national context. Its use is most widespread where there 

is a new entrant operator who is yet to build national coverage. This new entrant 

enters into a roaming agreement with an incumbent operator to service its subscribers 

in areas where it does not have coverage. This arrangement was used by Three in 

the UK for many years and is being used by operators such as Rakuten in Japan. 

The arrangement can be near-identical to international roaming where the visited 

network provides all the resources. Alternatively, the visited network may not provide 

core network services, instead it directs the traffic to the core network of the home 

network in an arrangement sometimes known as Multi-Operator Core Network 

(MOCN). This allows the home network to deliver services which are bespoke to the 

home network operator. 

 

215. The arrangements between Telkom and Vodacom are of the form described above – 

national roaming for the purposes of providing coverage where that of the home 

network is insufficient. Telkom handover to Vodacom is determined by signal 

strength, which is a measure of coverage. The arrangement also includes use of the 

Telkom core network rather than the Vodacom core network. 

 

216. The arrangements between Vodacom and Rain allow Vodacom to make use of Rain’s 

spectrum to handle Vodacom’s subscribers. Other arrangements between Vodacom 

and Liquid and which Cell C and Liquid have with MTN, are likely to be similar. 

Vodacom and Rain have characterised their arrangements as allowing “roaming for 

capacity”, not for coverage, a view also supported by the Authority in its draft MBSI 

regulations and findings. This is a key distinction. Roaming for coverage allows an 

MNOs to gain access to locations they do not serve. Roaming for capacity allows an 

MNO to gain access to spectrum that they do not own in areas where they already 

have coverage. 

 

217. But as can be seen from the definitions in the previous section, “roaming for capacity” 

is not roaming since both operators have coverage in the area where it occurs. It is 
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something quite different that enhances the capacity of one operator’s network by 

using the capacity of another’s.  

 

218. More specifically, the arrangements between Vodacom and Rain are different from 

national roaming arrangements. Vodacom has superior coverage to Rain and so 

there is no need for Vodacom subscribers to roam for coverage purposes. Instead, 

subscribers are moved onto Rain’s spectrum for capacity purposes – a subscriber is 

moved onto the Rain’s spectrum when the Vodacom spectrum has insufficient 

capacity to serve it without reducing the overall quality of service. This form of 

capacity augmentation is extremely unusual. We are not aware of any other similar 

examples internationally, nor even of any agreed terminology to describe it.  

 

219. The arrangements between Vodacom and Rain also includes hosting Rain on 

Vodacom sites (‘site sharing’), providing Rain with transmission resources (‘active 

RAN sharing’ or ‘ARS’70) and operating Rain’s network. On ARS sites, Rain does 

not have a network. Instead, Vodacom provides all aspects of the network and related 

services on their behalf. Based on our understanding that this is a MOCN 

arrangement71 then the only element retained by Rain would be the core network. 

 

220. Finally, the agreement provides for carrier aggregation (CA) between the Rain and 

Vodacom networks, also referred to as inter-operator CA or IOCA.  

 

221. CA is a technology that allows the subscriber to access multiple carriers (or frequency 

channels) simultaneously compared to the normal situation where they only access 

a single carrier. It is normally used across carriers on spectrum assigned to one 

 
70 Note that in the ICT policy white paper of 2016, p77, states that “Active infrastructure sharing may lead to 

competition concerns and the regulator is directed through this policy to develop a framework for RAN sharing 

to mitigate these and lay down rules to ensure that RAN sharing will contribute to lower cost of 

communications while balancing potential competition concerns.” 

71 MBSI findings (note 3 above), para 115. 
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operator and could be inter- or intra-band. For example, an operator might aggregate 

multiple carriers across the spectrum bands that they have been assigned (e.g. 1800 

MHz and 2600 MHz). This increases the data rate delivered to a device, since the 

capacity of all the aggregated carriers are added together and is widely used by 

MNOs. Vodacom and Rain, however, have activated carrier aggregation involving 

carriers on spectrum licensed to Vodacom and carriers on spectrum licensed to Rain, 

or IOCA.72 

 

222. When using CA, one carrier becomes the primary component carrier (PCC) which 

transmits all the necessary control information to the subscriber, as well as some of 

the data being sent to the subscriber. Control information manages the connection to 

the subscriber and includes commands such as handover, information on signal 

strength measurements and instructions such as starting or stopping CA. The 

subscriber is “attached” to this PCC. One or more additional secondary component 

carriers (SCCs) can also be assigned. These only transmit data, not control 

information.  

 

223. CA requires tight integration between the PCC and SCC. The PCC must have 

knowledge of the performance of the SCC such that it can take actions such as 

moving to a different SCC or reducing the amount of data sent via the SCC. The PCC 

and SCC must be very closely synchronised in time to allow the subscriber to receive 

both radio channels simultaneously. For this reason, base stations involved in CA 

have a direct linkage between them (the “X2” interface) whereas base stations are 

normally linked in a star arrangement. In an ARS arrangement this X2 interface is not 

needed since both virtual base stations are within the same physical box and only 

have a logical separation, allowing them to exchange the necessary information 

without a discrete connection between them. 

 

 
72 https://mybroadband.co.za/news/business-telecoms/390256-rains-plan-to-make-money.html. 
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224. As mentioned above, CA is normally used across carriers assigned to one operator. 

To work effectively, CA arrangements between different operators (i.e. IOCA) will 

have to mimic such arrangements within one operator. This implies very close 

coupling of equipment from different operators, likely requiring co-siting and use of 

the same equipment supplier (or, as in the case of Vodacom and Rain,  the use of 

ARS, which requires only one base station, i.e., Vodacom’s). Vodacom and Rain 

probably envisaged IOCA from the outset, suggesting that they envisaged tight 

integration of their networks.  

 

225. IOCA requires effective control by the PCC operator of at least some of the spectrum 

of the operator providing the SCC because the primary operator will instruct the 

subscriber to add a carrier within the spectrum assigned to the secondary operator. 

This differs from the situation with handing off a subscriber. Under hand-off, Vodacom 

might instruct a subscriber to hand off to Rain’s network. Rain would then control this 

subscriber, including deciding whether to provide them with radio spectrum resource 

(access to a particular carrier within the spectrum). Under IOCA, the Vodacom 

network would decide whether to provide an SCC from the Rain network. While the 

rules for this decision may have been agreed in advance, the decision is made by the 

Vodacom equipment. 

 

226. Under IOCA, Vodacom decides to assign an SCC in the spectrum assigned to Rain 

and instructs the ARS RAN to make these transmissions. In this case, Rain’s only 

control is in agreeing the conditions under which Vodacom is able to make the SCC 

assignment. This is somewhat akin to a rental car company being able to set the 

terms of rental at the point of concluding the agreement with someone wishing to rent 

the vehicle, but not having direct control over the driving of the vehicle or being able 

to unilaterally change the agreement subsequently. 
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227. Hence, IOCA is a step further removed from roaming. Under IOCA, a subscriber 

remains attached to their home network but may also simultaneously use resources 

from another network. They have not roamed onto this other network. They remain 

controlled by the home network, for example for aspects such as handover.  If the 

subscriber had roamed onto the visited network, they would be controlled by the 

visited network. 

 

228. International roaming agreements are widespread and are made between operators 

in different countries. It is in the interests of both parties to do this – the home operator 

can offer a better service to their subscribers and the visited operator gains roaming 

revenue which is often higher per unit of usage than domestic revenue. There are no 

regulatory concerns as this does not impact domestic competition. 

 

229. National roaming agreements are less common globally, although have been widely 

used in South Africa. In some cases, competing operators do not wish to enter into 

such agreements as they can remove any competitive advantage that they might 

enjoy, such as greater network coverage. Where new entrants gain national roaming 

agreements, it is often as part of an obligation imposed upon incumbent operators, 

for example in a spectrum licence, since incumbent operators have good reason not 

to facilitate the entry of a new competitor.  

 

230. There is a clear difference between roaming for coverage and capacity. For example, 

it is possible for there to be: 

• No coverage, in which case there is also no capacity. 

• Coverage, but insufficient capacity. 

• Coverage and sufficient capacity. 
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231. Roaming for coverage applies in the first of these cases. Capacity augmentation 

through use of another operator’s spectrum applies in the second. 

 

232. Overall, the arrangement between Vodacom and Rain is highly unusual in that it is 

for capacity, not coverage. Furthermore, carrier aggregation is widely used and is the 

preferred approach for future deployments. With a roaming service, the visited 

network provides all the resources necessary to service the roaming subscriber, 

including spectrum, radio network and often even core network resources. With IOCA 

as employed by Vodacom and Rain, however, a subscriber remains attached to their 

home network (Vodacom) while also simultaneously using resources (including 

spectrum) from another licensee (Rain). This simultaneous combination of spectrum 

and radio network resources from two different operators does not occur when 

roaming. 

 

233. This is clearly not a roaming arrangement. 

 

6.2. These arrangements have given dominant operators access to additional 

spectrum 

234. Vodacom can effectively consider the spectrum assigned to Rain as if it were 

Vodacom’s own spectrum and therefore part of their portfolio of spectrum holdings. 

Other arrangements between Vodacom with other operators and MTN with others 

are likely similar. 

 

235. On those sites where there is active RAN sharing (ARS) Vodacom owns all of the 

equipment at that site so clearly transmits the radio signals on both theirs and Rain’s 

spectrum. Using MOCN, as is common in these sorts of arrangements, the Vodacom 

traffic carried over the spectrum assigned to Rain is directed to the Vodacom core 

network (and does not reach the Rain core network).  
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236. Financial arrangements between Vodacom and Rain are not publicly available. 

However, some analysts have published their assessment of the arrangements 

based on company results. For example, African Rainbow Capital (‘ARC’), a listed 

company that is a shareholder in Rain, published an assessment73 in late 2020 where 

it noted that: 

“Despite the lack of financial information, it is clear that Rain is a net beneficiary 

of the arrangement with Vodacom.” 

237. And also that: 

“Rain is funding its rapid LTE network deployment through its partnership with 

Vodacom – a great way to monetize its spectrum assets.” 

238. Normally, under a site-sharing arrangement where one operator provides all the sites, 

they would expect substantial payment from the other operators for access to those 

sites. The fact that Rain is a net beneficiary makes it clear that Vodacom is, 

effectively, paying substantially for access to Rain’s spectrum. 

 

239. It seems inconceivable that Vodacom would make such payments without clear rights 

over access to Rain’s spectrum. Vodacom would expect priority access, at least on 

congested sites. If this is so, then Vodacom would be able to use the spectrum 

assigned to Rain at will.  

 

240. Hence, it seems likely that Vodacom can operate as if it owns this spectrum. From 

the point of view of its ability to build a network and to serve their subscribers, there 

would not appear to be any material differences than if this spectrum had been 

awarded directly to it. Hence, Vodacom has circumvented safeguards in the spectrum 

award process designed to ensure fair competition across the main providers. 

 

 
73 https://africanrainbowcapital.co.za/rain-is-making-good-money-from-vodacom-1/  

https://africanrainbowcapital.co.za/rain-is-making-good-money-from-vodacom-1/
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241. In principle Rain could change its behaviour, for example it could decide not to accept 

payment from Vodacom for access to its spectrum. However, in practice commercial 

pressures make this highly unlikely. It does not appear that Rain has materially 

changed its behaviour in this regard over many years. 

 

242. Hence, the practical impact of the financial agreement between Rain and Vodacom 

are likely to be that Vodacom has priority of the use of the spectrum and can treat it 

as if it had complete ownership. If so, then while Rain can also use the spectrum, this 

would be on a secondary basis when the spectrum is not needed by Vodacom. If 

Vodacom does have priority over the use of the spectrum then they can treat it 

identically as if they owned the spectrum. 

 

243. Overall, if Vodacom was assigned Rain’s spectrum, there would be very little to no 

change in the operation of its network compared to the current situation. Vodacom 

already operates their own network and operates Rain’s network, in so much as it 

exists, on Rain’s behalf. Vodacom has gained access to Rain’s spectrum. Other 

arrangements used by MTN and Vodacom are likely to have a similar effect. 

 

6.3. The duration of the arrangements is long term and exclusive, effectively a 

transfer of spectrum  

244. The Authority’s view that the sharing deals can be ignored in the auction design 

because they are transitory and can be terminated by the concerned party does not 

stand up to scrutiny for several reasons.  For example, the Vodacom-Liquid 

Agreements have a term of twenty years.74  We have not seen the details of the MTN 

– Cell C agreements but given that Cell C has taken the decision to decommission 

its RAN and rely on a virtual RAN provisioned by MTN, it is reasonable to assume 

that the parties have entered into a long-term agreement.   

 
74 Liquid Telecom, “Financial Results for the Fourth Quarter and Full Year Ended 29 February 2020”, p.5. 
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245. Second, the nature of these arrangements means that the various parties are 

effectively “locked in” for an extended period. Rain, Liquid and Cell C are financially 

and operationally dependent on their respective roaming partners and have little or 

no scope to terminate the agreements without undermining their own businesses. It 

is clear from information in the public domain that Rain’s 4G network and Liquid’s 4G 

and 5G networks would not exist without the long-term tenancy provided by Vodacom 

and MTN.75 Liquid announced its plans to build a 5G network after it had concluded 

a roaming deal with Vodacom. Their primary economic function of these networks is 

therefore to provide additional capacity to each of Vodacom and MTN. 

 

246. Additionally, Rain’s 4G network as well as Liquid’s 4G and 5G networks are not new 

physical networks, but rather parallel, “virtual” networks built on Vodacom and MTN’s 

existing physical network infrastructure. When Vodacom “roams” on Rain’s spectrum, 

it does so largely using its own RAN. Without the physical infrastructure provided by 

Vodacom as part of the Vodacom-Rain Agreement, Rain would have no 4G network 

and, as a result, no ability to exploit its spectrum assets or serve its own retail 

customers. 

 

247. Furthermore, if Rain were to terminate its agreement with Vodacom, the only viable 

alternative infrastructure provider would be MTN and given MTN’s existing 

agreements with Liquid and Cell C, it may not be willing, or able to accommodate 

Rain. Additionally, by the time Rain is in a position to potentially terminate the 

agreement with Vodacom and move to MTN, MTN is likely to have acquired additional 

spectrum of its own through the auction process and therefore would be unlikely to 

offer equally favourable terms. 

 
75 We note that Liquid’s submission to ICASA in response to the spectrum ITA characterised Liquid’s 

spectrum business as having “Long term tenants in South Africa with predictable cash flows.” Liquid 

submission to ICASA in response to the spectrum ITA, pp. 6 and 11. 
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248. Similarly, Liquid’s 4G and 5G networks are in practice no more than virtual carve outs 

of MTN and Vodacom’s respective 4G and 5G RANs.76 If Liquid terminated either of 

these agreements, it would lose the ability to exploit its spectrum assets and its only 

source of mobile revenue. Liquid’s only viable alternative 4G infrastructure partner 

would be Vodacom, but for the same reasons given above, Vodacom may not be 

willing or able to accommodate Liquid, at the very least not on the same terms. Liquid 

could potentially partner with MTN to exploit its 5G spectrum, but again, it is unclear 

whether MTN would have any interest in doing so if it acquires sufficient 5G spectrum 

of its own through the auction process.  

 

249. Cell C’s scope to terminate its agreement with MTN is also severely curtailed by the 

fact that it in in the process of decommissioning its RAN and is now operationally 

reliant on a virtual RAN provisioned by MTN. It is also worth noting that MTN has 

continued to provide roaming services despite Cell C struggling to pay for those 

services. 

 

250. The Authority’s second premise is that the sharing deals are non-exclusive and that 

the spectrum resources currently licensed to Rain, Liquid and Cell C can be offered 

to other operators. Although the various sharing agreements may be characterising 

the agreements as “non-exclusive”, the deals all appear to be de facto exclusive in 

practice. Rain has a limited retail business, but its only 4G wholesale customer is 

Vodacom. Liquid has no consumer retail business and its only wholesale customers 

are MTN on its 4G network and Vodacom on its 5G network. The MTN – Cell C deal 

is somewhat opaque, but it appears that MTN now has access to Cell C’s licensed 

spectrum and Cell C’s prepaid customers are served using Cell C’s spectrum and 

MTN’s RAN with MTN also “reverse roaming” for capacity on Cell C spectrum. 

 
76 Vodacom and Liquid concluded a managed network services agreement in December 2019. See 

https://www.vodacom.com/news-article.php?articleID=7485 
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251. Not only are these deals all currently de facto exclusive, Rain and Liquid’s market 

conduct indicates that sharing agreements create financial and other incentives that 

reinforce and maintain this exclusivity. For instance, it seems that Rain throttles its 

own 4G retail customers, discourages usage during peak hours and places limits on 

streaming quality. Additionally, Rain has introduced various offers that encourage its 

4G customers to upgrade to a 5G service at little or no additional cost.77  

 

252. In April 2020 MTN and Liquid applied for, and received, permission to pool their 

spectrum resources under the COVID-19 Disaster Regulations.78 Spectrum pooling 

or sharing, like IOCA goes beyond what is required for traditional roaming 

arrangements and involves integrating the spectrum resources of the parties 

involved. Although this application was made for temporary application under the 

COVID-19 Regulations, spectrum pooling does not make economic or operational 

sense except as part of long-term, exclusive arrangements. With respect to Vodacom 

and Rain, the IOCA arrangement between them means that Vodacom users’ 

experience can be supported by Rain’s spectrum even when that user is not roaming 

on Rain’s network.  Instead of Vodacom relying on Rain to provide one component of 

the supply chain, as would be the case with roaming79, Rain’s spectrum is effectively 

incorporated into Vodacom’s supply chain.  This type of integration of assets also 

 
77 For example, in September 2021 Rain introduced a new Home Basic 5G packages that offers download 

speeds of up to 25 Mbps and video streaming quality of 720p for R499 per month. In comparison, Rain’s 

Unlimited 4G service is priced at R479 per month and offers speeds of up to 10 Mbps and basic streaming 

resolution of up to 360p. See MyBroadband, “Rain launches cheap 5G package – R499 per month”, Jan 

Vermuelen, 13 September 2021, available online at https://mybroadband.co.za/news/5g/413790-rain-

launches-cheap-5g-package-r499-per-month.html 
78 ICASA Council Decisions – 24 April 2020, available online at 

https://www.icasa.org.za/uploads/files/Council-decision-24-April-2020.pdf 
79 In a conventional roaming agreement when a Vodacom customer roams on Rain’s network, the customer 

uses Rain’s spectrum only whilst they are roaming.  By contrast, with inter-operator carrier aggregation, the 

Vodacom customer would simultaneously use some of Vodacom’s spectrum and some of Rain’s spectrum 

to support their user experience. 
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only makes sense when the parties expect to be in a tight long-term relationship (such 

as created by a merger or joint venture). 

 

 

 

6.4. Criticism against the treatment of the spectrum arrangements in MBSI and in 

the 2021 IM 

253. In the MBSI and the 2021 IM, ICASA make various arguments as to why these 

spectrum arrangements do not constitute a de facto trade of spectrum. These 

arguments are: 

• That the arrangements are not exclusive to one larger operator and are not 

permanent and so cannot constitute a trade to that operator. 

• That the smaller operators use their spectrum for their own subscribers so not 

all the capacity is available for the larger operator. 

• That providing spectrum to smaller players facilitates competition 

• That larger players need more spectrum and so a de facto trade would be 

appropriate, and that if this breached a cap this would not be problematic. 

 

254. In this section we show that these arguments are flawed. 

 

255. The Authority primarily discusses the issues of Vodacom’s use of Rain’s spectrum 

and other similar arrangements in the MBSI findings. It does so without having 

conducted a thorough and public investigation into the Rain/ Vodacom arrangement. 

In the MBSI, the Authority agrees that these arrangements allow the larger operator 

to use the spectrum of the smaller operator to enhance its capacity. 

 

256. The Authority seeks to justify its position that it does not need to prohibit this activity 

by stating that: 
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“However, the Authority’s view is firstly, that MTN and Vodacom have not 

acquired the spectrum, since they are only able to make use of it through 

roaming. Secondly, the arrangements are typically not exclusive. Thirdly, these 

agreements are generally structured to allow for roaming on the remaining 

available RAN capacity, at the capacity provider’s discretion, and Cell C, Rain 

and Liquid Telecom each use capacity for their own subscribers.”80 

257. We consider each of these three points specifically concerning Vodacom and Rain. 

We assume MTN’s arrangements are likely to be similar. 

 

258. Firstly, as contended above, Vodacom does not make use of the spectrum through 

roaming, in the most recent arrangements it accesses spectrum using its own 

equipment under its own control. Hence, this part of the argument is clearly flawed. 

 

259. Secondly, as discussed above, the arrangements are exclusive. Rain only allows 

Vodacom to make use of its spectrum. This is likely because the loss to Rain of 

revenue from Vodacom if Rain allowed another operator access would be prohibitive. 

And given that Rain uses Vodacom’s equipment at Vodacom’s site, such additional 

use would be likely to be impractical. Hence, the arrangement is effectively exclusive, 

and this part of the Authority’s argument is also flawed. Indeed, in para 121, the 

Authority notes that accessing more spectrum does confer a benefit to larger 

operators and that where roaming deals are tied to facilities provision this limits the 

ability to provide capacity to others. Further, the commercial structures are likely to 

be such that this situation is effectively made permanent by Vodacom, refuting the 

point made in paragraph 1.4.1 of the 2021 IM. 

 

260. Thirdly, as earlier alluded to, Rain is likely to prioritise Vodacom traffic. Rain uses the 

remaining capacity after the provision of the capacity for Vodacom. While Rain, in 

 
80 Ibid para 118. 
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principle, has some discretion about the overall terms of any arrangement, 

commercial arrangements that see Vodacom both provide Rain a mobile network and 

make net payments to Rain, as reported above, mean that, in practice, Rain is highly 

constrained as withdrawal from the arrangement would likely place Rain’s survival in 

doubt. 

 

261. In para 122, the Authority attempts to put forwards a different rationale as to why they 

should allow such arrangements to continue claiming that they facilitate competition. 

We disagree. 

 

262. Rain is a very small operator, having around 1% of the retail market and hence will 

not have any significant effect on the market. However, strengthening the effective 

duopoly of major providers by allowing them to acquire more spectrum will likely have 

a very significant detrimental effect on competition. So, while these arrangements 

may facilitate a new entrant, they effectively ensure that entrant remains very weak 

through the high degree of control such as that Vodacom enjoys over Rain.  

 

263. Finally, in para 123 of the MBSI Report, the Authority, in a move that appears to 

accept that the effect of these arrangements is indeed that Vodacom and MTN have 

effectively acquired more spectrum, attempts to justify this de facto trade of spectrum 

by saying that: 

“Furthermore, while MTN and Vodacom are accessing additional 

capacity, they do have significantly more subscribers, and additional 

spectrum is needed to serve these subscribers.” (own emphasis) 

264. If the Authority accepts that Vodacom and MTN are accessing additional spectrum 

then it is not unreasonable for it to investigate these arrangements and inquire into 

their implications for the licensing of spectrum. The justification proffered by the 

Authority in para 123 of the MBSI Report simply allows the status quo of a powerful 

duopoly of providers to continue and indeed to grow even stronger for reasons set 
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out below. The Authority  effectively contends that if Vodacom and MTN are able, 

through subtle and complex means, to circumvent restrictions that the Authority has 

put in place, and are therefore able to cement and grow their competitive position, 

then the Authority will accept and implicitly reward this behaviour. 

 

265. In para 126 of the MBSI findings, the Authority even goes so far as to suggest that if 

the spectrum of Rain and others is added to the Vodacom and MTN holdings after 

the auction and hence breach caps that the Authority has put in place that this would 

be perfectly in order because the breach would not be very large. By this, the Authority 

is effectively conceding that its own rules are there to be broken by the two major 

providers but not by other operators. It serves no regulatory purpose to set a cap and 

then reward non-compliance with it. Further, the breach is much greater than the 

Authority states because of the effective transfer of spectrum from Rain and others. 

 

266. Overall, in the MBSI findings, the Authority acknowledges that Vodacom (and MTN) 

are accessing the spectrum owned by others to enhance their own capacity. This is 

obviously a form of spectrum acquisition (akin to trading) and would have had to be 

filed with the Authority for scrutiny. The MBSI seems to suggest that the Authority is 

unwilling to revisit an earlier decision and appears to be attempting to justify it rather 

than reconsider it on the basis of subsequent emerging evidence. It is submitted the 

conclusions reached in the MBSI findings regarding the spectrum arrangements are 

not based on evidence and critical analysis and ought not to be relied on in the current 

licensing process. Reliance on this part of the MBSI will taint the validity of the 

Authority’s analysis on the implications of the spectrum trading deals on the licensing 

of HDS. 

 

6.5. How the spectrum arrangements ought to be treated. 

267. The previous sections have shown that Vodacom can effectively consider the Rain 

spectrum to be in their own spectrum portfolio – the spectrum has, to all intents and 
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purposes – been traded to Vodacom. We now discuss why this is problematic and 

contrary to the Authority’s regulatory intent. 

 

268. The actions that the Authority should take are as follows: 

 

269. The “roaming” arrangements, which are made for capacity purposes, should be 

prohibited, and Vodacom’s and MTN’s access to spectrum from the smaller operators 

prevented.  

 

270. If this action is not undertaken then at the very least, the spectrum of the smaller 

operators should be included in the calculation of Vodacom and MTN’s holdings for 

the purposes of competition assessment and the spectrum cap in the forthcoming 

auction. 

 

271. That the Authority intends to impose a spectrum cap demonstrates that the Authority 

understands that allowing dominant players to acquire larger spectrum holdings 

causes competition issues. An operator with significant market power and more 

spectrum than another will be able to deliver capacity at a lower cost and may have 

a sustainable advantage in the total capacity it is able to deliver. This can lead to 

ever-increasing dominance in a mobile marketplace. 

 

272. If Vodacom had attempted to acquire Rain, or if it had attempted to trade its 4G 

spectrum, it seems certain that ICASA would have blocked this due to the change it 

would have caused in the distribution of spectrum, making it harder for ICASA to 

achieve its objectives in enhancing competition. Vodacom and Rain would both be 

well aware of this and so have had to achieve the same outcome “by stealth”. Through 

the use what they have termed “roaming”, which is nothing of the sort, and likely 

through commercial agreements they have effectively traded Rain’s spectrum to 

Vodacom. 
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273. The Authority recognises this, as discussed above, but seem unable to take 

appropriate action, a significant failing for a regulator when the intent of its actions is 

clearly being subverted.  

 

274. The appropriate response is to prohibit arrangements that are wrongly termed 

“roaming for capacity” and to only allow subscribers to move onto spectrum owned 

by another operator where there is no coverage from the first operator. 

 

275. While prohibiting such arrangements is clearly the correct response, if this is not 

undertaken then at the very least the use of Rain’s spectrum should be included within 

Vodacom’s holdings when considering spectrum caps (and similarly with the other 

arrangements). The table below shows the effect of the Rain spectrum on Vodacom’s 

effective spectrum holdings (while not including the other arrangements).  

 

276. In this table, downlink spectrum is calculated as 50% of the total FDD holding and 

80% of the TDD holding. 

 

  Total downlink Total up+down 

MTN 46 86 

Telkom 73.4 112 

Cell-C 38 76 

Vodacom 42 81 

Rain 100 134 

Liquid 56.8 80 
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Voda+Rain 78 135 

277. The key information here is that Vodacom’s spectrum holdings absent their access 

to Rain’s spectrum is 81 MHz, whereas in practice they have access to 135 MHz of 

spectrum (this excludes Rain’s 5G spectrum which is not part of the agreement 

between Vodacom and Rain). This clearly makes a material difference to the amount 

that Vodacom should be allowed to acquire in any auction. 

 

278. The current proposals81 are that a maximum cap of 184 MHz should apply. Under 

this ruling, then Vodacom should not be allowed to acquire more than 49 MHz of 

spectrum unless they withdraw from their agreement with Rain. 

 

6.6. The overall impact of the sharing deals is likely to be anti-competitive over the 

long term. 

279. Regulators such as the Authority use spectrum as a mechanism to achieve particular 

policy goals, one of these goals is competition. To do so, regulators ensure that 

dominant operators do not end up with a materially larger share of the spectrum than 

others as this would give such an operator an advantage in being able to build a 

network at lower cost. Regulators may also use spectrum to facilitate a new entrant 

or wholesale network operator who would not otherwise make it into the market. 

 

280. If those awarded spectrum then swap or share it among themselves, this is likely to 

work against the regulatory objectives. It could result in an operator effectively gaining 

a larger share of spectrum without a regulator intending it. Hence, regulators typically 

prevent spectrum trading among MNOs. 

 

281. The actions of Vodacom and Rain in forming a tight commercial arrangement where 

Rain’s spectrum is transmitted from Vodacom equipment and where Vodacom has 

 
81 See Section 7 of the Invitation to Apply notice, GN 535 GG 43768, 2 October 2020 
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likely priority over its use, has resulted in what is a spectrum trade to all intents and 

purposes. It is clear this is effectively a trade because Vodacom use the spectrum as 

if they owned it. The same is likely to apply to the other arrangements. 

 

282. The most obvious consequence of ignoring these deals in the auction design is that 

it will permit a situation, post auction, in which Vodacom and MTN have access to 

substantially more than 184 MHz of spectrum while other operators, including 

Telkom, are subject to a “hard” cap of 184 MHz. This asymmetry in favour of the 

incumbents would undermine the entire rationale for symmetric caps, namely, to 

ensure a relatively balanced distribution of spectrum holdings and prevent 

concentration in the hands of the incumbents. 

 

283. Such a concentration of spectrum in the hands of the incumbents would complement 

other “incumbency” benefits Vodacom and MTN already enjoy such as a large 

installed subscriber base and ubiquitous network coverage. This would exacerbate 

and entrench the existing duopoly and make it more difficult for smaller operators to 

compete. In a worst-case scenario, this asymmetry could even give Vodacom and 

MTN an unassailable spectrum advantage that makes effective competition 

impossible. 

 

284. A further risk of failing to take account of the spectrum arrangements in the auction 

design is that Rain, Liquid and potentially even Cell C could acquire additional 

spectrum through the auction process and then make that spectrum available to 

Vodacom and MTN (all three submitted applications to participate in the auctions as 

per the ITAs). This would further undermine the spectrum caps, increase the 

incumbents’ spectrum advantages, and undermine competition in the market. Liquid 
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has in fact indicated that it intends to include any additional spectrum it acquires 

through the auction in its existing sharing deals.82  

 

285. A particularly perverse outcome would be a scenario in which Rain, Liquid or Cell C 

obtained additional spectrum via one of the floor portfolios and then make that 

spectrum available to Vodacom or MTN as part of their deals. The purpose of floor 

portfolios is to allow smaller operators to acquire spectrum without having to bid 

against larger operators.  Allowing Vodacom or MTN to access additional spectrum, 

particularly spectrum included in the floor portfolios, “through the back door” would 

fundamentally undermine the floor portfolios. 

 

286. It is worth reiterating that the spectrum holdings currently licensed to Rain and Liquid 

are legacy assets and were never licensed on the understanding that Rain and Liquid 

would make that spectrum available to Vodacom and MTN. It cannot be the 

Authority’s intention that additional spectrum acquired by smaller players like Rain 

and Liquid via the auction, particularly spectrum set aside as part of the floor portfolios 

for the express purpose of boosting competition, should end up at the disposal of 

Vodacom and MTN. However, without a mechanism to factor in the sharing deals, 

this is likely to be the outcome of the auction process. 

 

287. As noted above, the Authority has repeatedly expressed the view that the sharing 

deals are pro-competitive. The Authority acknowledges in the MBSI findings that the 

asymmetry created by the sharing deals and notes that these kinds of agreements 

(e.g. Vodacom – Neotel and MTN – Telkom) have been found to be problematic from 

a competition perspective in the past.83 However, the MBSI ultimately concluded that 

 
82 Liquid submission to ICASA in response to the spectrum ITA, p. 37 states: “These MNSPs [Managed 

Network Service Providers i.e., its sharing partners] provide Liquid Telecom with the infrastructure needed 

to deploy its network (power, mast space, and radio equipment) on radio sites. Liquid Telecom anticipates 

that it will expand the current MNSP arrangements should it be successful in its bid for additional spectrum.” 
83 See note 3, para 120. 
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these concerns were outweighed by pro-competitive aspects of the sharing deals. In 

particular, the MBSI suggested that the sharing deals have facilitated the entry and 

expansion of Rain as a wholesale and retail competitor and promoted Cell C’s 

continued presence in the retail market.84 

 

288. It is worthy to note, however, that Rain and Liquid’s spectrum resources are not 

currently being used to provide competition to Vodacom and MTN. On the contrary, 

the spectrum resources Vodacom and MTN have access to via the spectrum 

arrangements are being used to bolster their respective positions in the market. Rain 

does have a small retail business of its own, but this is firmly focused on the home 

internet market and therefore does not compete directly with Vodacom or MTN’s 

mobile offerings. Furthermore, it is apparent that Rain’s focus is on its 5G business 

which is not affected by any of the deals. Liquid has no consumer retail business of 

its own. 

 

289. Cell C’s role is more complex because Cell C does compete in the retail market. 

However, as wholesale buyer of network capacity from the incumbents (in practice 

an MVNO) Cell C is not able to exert the same competitive constraints as would be 

the case if Cell C was an independent infrastructure competitor.  At a minimum, 

Cell C’s retail pricing is constrained by the terms of its roaming deals with MTN (and 

Vodacom in respect of its post-paid base).85 

 

290. In any case, for purposes of the auction and future spectrum assignments, even if the 

deals were “pro-competitive”, sub-optimal spectrum assignments may still result if the 

Authority continues to ignore the reality that Rain and Liquid’s spectrum is being 

integrated (Vodacom/Rain, via IOCA) or pooled (MTN/Liquid initially through the 

 
84 See note 3, para 122. 
85 This follows from the fact that roaming fees are now an input cost into Cell C’s service, and there is the 

potential for such roaming fees to be set in ways that restrict the ability of Cell C to compete aggressively in 

the retail market. 
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COVID-19 Regulations) and may still result in sub-optimal spectrum assignments.  

Even if we assume that the sharing deals to date have resulted in net pro-competitive 

outcomes, it does not follow that allowing Rain and Liquid to enter into similar 

arrangements with incumbents in respect of newly acquired spectrum will be pro-

competitive.   

 

291. Likewise, it may be possible to preserve the pro-competitive aspects (if any) of Rain 

and Liquid’s entry into the market while mitigating any anti-competitive impacts that 

follow from their arrangements with Vodacom and Liquid.  For example, requiring 

Rain and Liquid to institute a standard wholesale reference offer for capacity roaming 

on their networks (at least those parts of it that leverage newly acquired spectrum) 

might be a policy that actually boosts the pro-competitive impact from Rain and 

Liquid’s entry and more effectively leverages their current arrangements with 

Vodacom and MTN for the greater benefit of the market. This is particularly true if 

there is large excess capacity on the Rain and Liquid networks.  In short, absent a 

detailed analysis of contractual conditions and arrangements relating to these 

spectrum arrangements, high-level conclusions about the net pro-competitive impact 

of these deals are not a sufficient basis on which ICASA can justify a “do-nothing” 

policy.86 

 

7. Mechanics of licensing if auction is preferred 

7.1. Calculation of current spectrum holdings, setting spectrum caps and market 

structure 

Calculation of spectrum caps & set-asides 

292. The calculation of spectrum caps is a two-step process which involves: 

 
86 Telkom’s contention is that ICASA should have held more specific consultations with stakeholders on the 

details of these sharing deals as part of its review of these deals in the MBSI. 
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a) Determining the current spectrum holdings of operators 

 

b) Determining to what extent operators should be constrained, having regard to 

domestic market circumstances and international best-practices. 

Determination of current spectrum holdings 

293. Current high-demand spectrum assignments, and spectrum available for the auction, 

is provided on pages 93-94 of the Reasons Document and is graphically reproduced 

in Figure 1 below, with one modification. Telkom has added 27 MHz to its 2.3 GHz 

holdings, as this spectrum is licensed to Telkom and refarmed for IMT use. 

 

Fig 1. The Authority’s HDS spectrum holdings calculations as adjusted 

294. The total spectrum holdings within the market is therefore 636 MHz. This will have a 

slight mathematical implication on the calculation of the spectrum caps, which follows. 

However, the exact figure is not material to the logical process pertaining to 

calculation of spectrum caps, as espoused later in this submission. 
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Inclusion of the 3.7 GHz band in the calculation of the spectrum cap 

295. Telkom notes that the Authority has correctly identified Rain’s 80 MHz in 3.7 GHz 

band as HDS. However, the Authority altercates and creates confusion when it states 

in section 1.3.2 in the 2021 IM: 

“…. The bands such as 3600 – 3800 MHz that is currently not allocated to Mobile 

Service on a primary basis and not identified as an IMT band in South Africa will 

not be used in the calculations of the spectrum caps.” 

296. Although the 3.7 GHz band is not identified for IMT in South Africa, the Authority 

appears to espouse a view that only IMT identified bands are pertinent to this 

licensing process. This view is incorrect, and this band should remain in the spectrum 

cap calculations for purposes of this auction. This band has been included as a 5G 

band in the 5G Report to the Minister and is also being considered for a mobile 

services allocation on a primary basis at WRC-23. Although WRC-23 will not consider 

an IMT identification in this band, it is also common cause that Rain has deployed 5G 

technology in this band, albeit in a FWA configuration. It is therefore “IMT spectrum 

in waiting”. Given that the spectrum licences in the ITA are valid for 20 years, it is not 

only reasonable however indeed necessary to take a 20 year forward looking view on 

spectrum holdings in South Africa. 

 

297. Rain is using its 3.7 GHz assignment to offer a much marketed 5G service, which is 

technically and commercially indistinguishable from the service provided from any 

router or Mi-Fi device or 5G home Internet services by any other 5G provider in South 

Africa. The only limitation on the use of the spectrum is that mobility is currently not 

allowed. This restriction may, however, be lifted at WRC-23. Figure 2 reflects the 5G 

offers by Rain. Practically this band would anyway not be used for mobility as a sole 

5G band, due to propagation properties. 
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Fig 2. Rain’s 5G products making use of 3.7 GHz87 

298. Many regulators internationally have already licenced the 3.7 GHz band or parts 

thereof, which constitutes the upper portion of 3GPP Band 78 (3.3 – 3.8 GHz) for 5G 

mobile services. For example, UK, Germany, Austria, Italy and most Middle Eastern 

States have auctioned the 3.7 GHz band or parts thereof for 5G.  

 

299. Consequently, although the 3.7 GHz band is not identified for IMT in South Africa:  

• It is indisputably a HDS band, as it has been fully licensed (Rain in the bottom 

80 MHz and other licensees in the top 120 MHz) 

• Future recognition of the band, certainly within the licence period of this auction, 

as an IMT band seems inevitable based on national and international 

developments. 

 

300. It is hence irrational for ICASA to exclude Rain’s 3.7 GHz assignment on the 

technicality that the band is not currently earmarked for IMT in South Africa. The band 

should be added to Rain’s total spectrum holdings by virtue that it is HDS spectrum 

and is already used for 5G services. Hence there is nothing which supports the 

Authority’s proposition to exclude the 3.7 GHz spectrum from the upcoming auction 

process for purposes of spectrum cap and MSP calculations. 

 
87 https://www.rain.co.za/fiveg. 
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7.2. Financially incapacitated operators cannot count as effective infrastructure 

competitors 

301. The most competitive pressure on incumbents within a market is likely to come from 

within, as opposed to from a new entrant. However, not every operator in a market 

has the financial and other necessary tools to challenge dominant operators in any 

meaningful way. In South Africa, Telkom is currently the only infrastructure competitor 

that can exert any form of competitive constraint on Vodacom and MTN in the mobile 

market. This is evidenced through Telkom’s market impact since 2010. 

 

302. One has to look no further than the Nigerian market, to see how MTN continues to 

dominate that market in an almost unchallengeable manner. We observe that MTN 

Nigeria has the majority of spectrum in that market, being the only operator to 

participate in the 2.6 GHz auction. The financial difficulties of 4th place operator 

9Mobile (formerly Etisalat Nigeria) are well known88. In South Africa the situation is 

mirrored, with Cell C having engaged in ongoing re-capitalization efforts since 2017.89 

7.3. Spectrum caps should be set having regard to the number of effective 

competitors in a market 

303. Spectrum caps are necessary in order to prevent dominant players entrenching their 

dominance by purchasing a disproportionate amount of spectrum. Spectrum caps 

cannot be set too high (“loosely”) from this perspective. 

 

304. However, if caps are set too low then they constrain effective competitors from 

obtaining sufficient spectrum for them to sustain their operations and grow in the 

market. Setting the spectrum caps too low effectively results in spectrum being 

acquired by operators who are unable to reach sufficient scale to utilise the spectrum 

 
88 https://businesspost.ng/economy/banks-erase-1-2b-9mobile-debt-books/. 
89 https://www.news24.com/fin24/companies/new-airtime-deal-could-inject-much-needed-capital-into-cell-c-

20210906. 
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efficiently – or who wholesale the spectrum, thus undermining the purpose of the 

spectrum caps. 

 

305. Allowing operators who cannot use the spectrum efficiently, but rather wholesale the 

spectrum, makes a mockery of the concept of caps and is also suboptimal in terms 

of the effective use of spectrum. Moreover, unless such operators were to engage in 

spectrum sharing/ sub-letting, such operators would have to rollout duplicate RAN 

infrastructure in order to activate the spectrum and provide the wholesale capacity 

services. It is financially more efficient to have larger bandwidths of spectrum on a 

common RAN, as opposed to splitting the same amount of spectrum across multiple 

RAN’s. 

 

306. Setting the caps requires a clear understanding of the amount of spectrum available, 

the number of effective competitors who can make efficient use of the spectrum, their 

current holdings, and the relative competitive dynamics. 

 

307. Telkom is of the view that only itself, Vodacom and MTN are effective competitors in 

the infrastructure market, and hence is of the view that South Africa is effectively a 

“3-player market”, where such market is national in scope and consists of those 

players who roll-out hardware and software RAN as opposed to software-only RAN 

(virtual RAN) equipment. Telkom asserts that the number of infrastructure players 

can be determined, not by towers (sites) however by the number of physical or own 

equipment RAN operators have constructed, as per the graphic below. 
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Fig 3. Number of RAN sites per wireless operator 

308. Telkom disagrees with the Authority’s conception of a 5 to 6 player market, because 

Telkom asserts that a virtual-only RAN does not constitute a complete RAN 

installation – however, instead a reuse under the label of “reciprocal roaming” for what 

is effectively spectrum pooling or spectrum letting or sub-letting. Having studied many 

markets internationally, Telkom is not aware of a single market where a virtual RAN 

would be considered an infrastructure competitor and hence awarded spectrum. 

 

309. Telkom further asserts that RAN sites is the only “market” (or input) by which 

spectrum requirements can be measured as it is the physical network element which 

spectrum (with the aid of the antennae and feeder cables) attaches to. Every other 

market the Authority may conceive is downstream from this clearly distinguishable 

infrastructure “market” (or input). It would be incorrect for the Authority to use roaming 

as adjacent market to spectrum because wholesale capacity can be derived from the 

sum of one or more RAN’s as is internationally commonplace through a JV / RAN 

sharing agreement. For instance, in Singapore 100 MHz of 3.5 GHz spectrum 

attaches to Antinas RAN and the capacity is then split between StarHub and M1. 

 

310. When considering RAIN, the Authority needs to consider those parts of RAIN’s 

network where it builds for their own use, which is currently its 5G FWA network 
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making use of the 3.7 GHz band, as opposed to those parts of the network which 

appear not only to use Vodacom’s towers, however, in fact Vodacom’s RAN in a 

reciprocal roaming agreement. 

 

311. With respect to Liquid Telecom, Telkom is not aware how many own sites the 

operator uses however it appears to be some minimal quantum using 850 MHz 

spectrum. With respect to Liquid’s 1800 MHz and 3.5 GHz spectrum, Telkom is not 

aware of the technical configuration, however, would not be surprized if there are no 

physical sites, however, instead virtual sites rolled out on Vodacom’s and MTN’s 

infrastructure. Such sites hosted on another operator’s infrastructure can surely not 

count as Liquid’s for the purposes of the spectrum auction. 

 

312. The same logic applies to Cell C, who has on multiple occasions spoken of 

decommissioning their RAN. Without owning their own RAN, Cell C has no claim to 

spectrum, in Telkom’s view. 

 

313. Determination of spectrum caps is more art than science, which is to say that 

regulators have some discretion. However, international best practice is to: 

 

a. base the spectrum caps on the total post-auction spectrum divided by the total 

number of effective competitors in the market (as opposed to those who may 

bid in the auction). We call this value the “par value” i.e. under the assumption 

that every operator had the same spectrum holding; and 

 

b. set the spectrum cap above the par value. 

 

314. South Africa diverges from international best practice, which complicates 

matters, namely: 
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a. There is a set-aside for the WOAN, with set-asides very rare in markets. The 

amount of set-aside for the WOAN is also disputed, as addressed elsewhere in 

the submission. 

 

b. That the mobile operators in South Africa are not all vertically integrated i.e. Cell 

C competes in the retail market; however, doesn’t own a physical RAN, while 

Rain provides 5G fixed rather than mobile services, and Liquid has no mobile 

retail offering and some urban-centric/ sub-national RAN. 

 

315. Hence, depending upon the assumptions and thought process that follows, one will 

arrive at slightly different answers for the spectrum cap. As indicated, Telkom is of 

the view that there is an effective 3-player market, however, Telkom’s methodology 

also accounts for other operators. These include sub-national players i.e. those 

operators wishing to acquire spectrum (provided that this is not used towards a virtual 

RAN to facilitate roaming) and the WOAN.  

 

316. Therefore, overall, Telkom recommends assigning the rest of the market (beyond the 

3-player market) a weight of one (1) based on the market share of Rain, Liquid and 

that anticipated for the WOAN (acknowledging that the combined share may be less 

that one). Therefore, for purposes of the calculation of the overall spectrum cap, 

Telkom uses 4 “players”. 

 

317. The proposed 42 MHz cap for sub 1 GHz holdings should remain to ensure that 

Telkom has an opportunity to obtain sub 1 GHz equilibrium. 

 

318. Based on the above, Telkom’s calculation of the spectrum cap is as follows: 

• Current licenced HDS spectrum (as indicated above) = 636 MHz 

• Total spectrum available for licensing (incl. WOAN) = 406 MHz    

• Total HDS spectrum (current and to be licensed) = 1042 MHz 
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• 4 players (3 credible + rest of the market) = 1042 MHz / 4 “players” = 260.5 MHz 

• round-down to 260 MHz par value spectrum holdings per effective operator 

 

319. The following should be noted regarding this par value90: 

 

a. The Authority must set the overall cap at this par value for those operators with 

SMP (i.e. Vodacom and MTN). 

 

b. As further discussed below, based on international benchmarking, caps are 

always set above the par value; however, this should apply to non-SMP national 

operators only (i.e. Telkom, Liquid, Rain and Cell C). Telkom recommends that 

its cap be increased by 40 MHz from 260 MHz to 300 MHz; based on the 

spectrum asymmetry recommended by the Competition Commission for smaller 

players such as Telkom. This is further discussed below. 

 

c. The spectrum holdings of Vodacom and MTN must include their access to 

spectrum through the spectrum arrangements. Therefore, in effect, the cap 

pertaining to additional spectrum for these operators is effectively reduced by 

100 MHz each. Vodacom and MTN can therefore obtain an additional 79 MHz 

and 74 MHz respectively in the auction, which is not much lower than the ITAs. 

See figure 7 for illustration. 

 

d. With the spectrum caps of Telkom (300 MHz) and Vodacom and MTN (each at 

260 MHz), there are 222 MHz left for the “+1” players post-auction. 

 

 
90 Par value - the distribution which would arise assuming an equitable distribution of 1/x among x players 
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e. With, for example, 80 MHz set aside to the WOAN (this value to be confirmed 

by the Authority), there is 60 MHz headroom for the “+1” players in the auction, 

plus a 4 MHz assignment to Liquid. 

7.4. The Authority’s international benchmarking cannot focus only on e.g. price, 

which aligns with a certain narrative. Spectrum caps and spectrum 

assignments must also be benchmarked 

320. The Authority has failed to take into account South Africa’s international 

competitiveness as a 5G enabled country in calculating the 184 MHz cap, which is 

more reminiscent of a 4G world. As the figure below shows, an assignment of 

potentially 260 MHz per operator is still below the international per operator trend in 

a sample of leading 5G countries, which have completed their 5G auctions. 

 

Fig 5. International benchmarking of 5G auctions 
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Fig 6. Spectrum caps in various EU auctions (source: BEREC 2018) 

 

321. The Authority proposed an 18% cap whereas Telkom is proposing a ~25% cap 

(260 MHz / 1042 MHz = 24.9%) on all spectrum. By international comparisons, a 25% 

cap is still very low as almost all countries have caps above 30%. 

 

322. South Africa may wish to pay attention to India91 where the caps have been loosened 

from 25% to 35% per circle for what is effectively a 3-player market. In another market 

which South Africa considers, in the UK’s most recent auction92, caps were set at 

37% or 416 MHz per operator for a 4-player market.  

 
91 https://www.reuters.com/article/us-india-telecoms-idUSKCN1GJ2JZ. 
92 https://www.ofcom.org.uk/__data/assets/pdf_file/0020/192413/statement-award-700mhz-3.6-3.8ghz-

spectrum.pdf. 
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323. Hence by all international comparisons the Authority’s caps are overly tight and 

should be relaxed. 

7.5. Non-SMP operators should have an extra cap allowance. 

324. Telkom would like to remind the Authority of the recommendations of the Competition 

Commission in its DSMI, that smaller operators have a higher cap. Telkom would like 

to request an extra allowance on whatever cap figure the authority determines,  being 

~40 MHz in absolute terms. Hence for a 260 MHz cap, for non-SMP operators, this 

would equate to a cap of 300 MHz. Given the financial position of the other operators, 

which Telkom considers ineffective competitors, the cap practically would likely only 

apply to Telkom. Hence Telkom is of the view that a 300 MHz cap balances all needs 

for effective use of spectrum and pro-competitive remedies.  

 

Fig 7. Spectrum caps accounting for roaming traffic with asymmetry 



 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 108 of 130 

325. Practically, with this extra spectrum, Telkom would be able to sustainably deploy 

mobile 4G and in addition roll-out a 5G network to challenge the offerings of the SMP 

operators. Currently Telkom is unable to do so, as our 2.3 GHz is utilized for 4G LTE 

(fixed and mobile). By comparison, Vodacom has inked a deal93, which enables the 

operator to access Liquid’s 3.5 GHz spectrum to launch 5G services through so called 

“roaming” (although Telkom have an assignment in the 3.5 GHz band it is half that of 

Liquid and licenced regionally). MTN also launched 5G services, supported by its 

access to spectrum such as 1800 MHz and 2100 MHz from Liquid and Cell C. Without 

adequate spectrum to support 3G, 4G and 5G technologies, Telkom will not be able 

to compete effectively with the SMP operators. 

7.6. Minimum spectrum portfolios (MSPs), its calculation, application, and 

implementation in auction process 

The MSP’s are an insufficient quantum of spectrum 

326. The Authority refers to section 6.1 of the previous ITA in section 1.2 of the 2021 IM, 

dealing with the opt-in round and MSP, which is replicated in Figure 7. 

  

Fig 7. ICASA minimum spectrum portfolios (source:  ITA) 

 

 

Fig 8. Suggested minimum spectrum portfolios 

 
93 https://www.reuters.com/article/vodacom-grp-safrica-5g-idUKL8N2A42ML. 
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327. Telkom is in favour of retaining the concept of opt-in lots, as such is the only pro-

competitive measure currently available to non-SMP operators. Telkom however 

requests that the total spectrum offered be increased by 30 MHz as per Figure 8. 

Telkom’s reasoning is that an 80 MHz assignment in an 5G era is not a sufficient 

spectrum portfolio (as also argued in the WOAN case). 

 

328. The Authority consistently refers to “current” spectrum portfolios. Such portfolios were 

designed with 2G and 3G in mind (being the only available technologies at the time), 

and not for 4G (which arrived in 2010) and certainly not 5G (also known as IMT-2020 

and being deployed globally at this stage). Further, such portfolios were designed 

with a 6-player market in mind where each operator was explicitly named, as opposed 

to the current 3+1 market advanced by Telkom, as being reflective of the true state 

of the market. 

 

329. Telkom notes with concern section 1.2.8. in the 2021 IM: 

“A licensee eligible to participate in the opt-in round in respect of any particular 

category of one of MSPs may bid for such lots on offer in that category and will, 

if acquired by that licensee, remove that licensee’s eligibility to bid for such 

category.” (own emphasis) 

 

330. This is an apparent 180-degree change from the previous ITA (section 6.4), which 

states: 

“These portfolios do not preclude any licensee from bidding for spectrum on any 

other Lots made available by the Authority for auction.” 

 

331. Telkom understands the 2021 IM, in section 1.2.8, to mean that, if a licensee acquires 

sub 1 GHz spectrum by virtue of the opt-in round, then that licensee cannot bid for 

any more of such spectrum in the main auction, and the same principle would apply 
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to the bands above 1 GHz. In considering this change of direction, Telkom has the 

following concerns: 

 

a. Firstly, there is no rationale for such a statement or proposition, which in effect 

becomes an in-band cap introduced via stealth. An opt-in establishes a floor, or 

minimum – it is not designed to also cap spectrum to be obtained in the auction. 

 

b. Secondly, such a construction would unduly penalise Telkom if it were to seek 

to acquire 2 lots of 2x10 MHz of sub 1 GHz spectrum in the auction. By virtue 

of acquiring 2x10 MHz in sub 1 GHz in the opt-in round, Telkom would be 

prohibited from bidding for a further 2x10 MHz of sub 1GHz spectrum in the 

main auction – and hence Telkom would not be able to attain parity with its rivals 

Vodacom and MTN in sub 1 GHz spectrum, presuming they bid for sub 1 GHz 

in the auction. This would place Telkom at a severe disadvantage to MTN and 

Vodacom, who would be able to deploy 4G in one band, and 5G in another, 

while Telkom would have to make an excruciating choice of whether it should 

deploy 4G or 5G with its sub 1 GHz spectrum. In effect, Telkom is competitively 

constraint, as its lack of access (or equivalence) to sub 1 GHz will be 

perpetuated, and the duopoly will be able to sustain their dominance unchecked. 

 

 

Fig 9. Potential auction outcomes (source:  Telkom) 
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332. Consequently, if the Authority elects to retain the bidding exclusion provision of 

section 1.2.8. Telkom requests the addition of Portfolio 3, as reflected in Figure 8 

above. This would enable Telkom to achieve parity with MTN and Vodacom in the 

sub 1 GHz bands post the auction. 

7.7. There are no “opt-in lots”, only lots acquired in the “opt-in round” 

333. According to section 1.2.2. of the 2021 IM, “What will be offered in the opt-in round is 

any of the lots on offer that will make up the MSPs in the table.” 

 

334. The reference to an opt-in lot is a misnomer since there are no specific lots to opt-in 

to. Hence the term “opt-in lots” should be dropped and the phrase “opt-in round” used 

instead with the phrase “lots acquired in the opt-in round”. 

 

335. The details pertaining to the opt-in round and opt-in lots remain uncertain. Telkom 

recommends that these details must be provided in the invitation to apply to ensure 

that industry have full insights as to how this will be implemented and what will be 

available; without such preparation for the auction is curtailed.  

The Authority hasn’t shown the relationship between MSPs and what operators 

may acquire in the opt-in round 

336. There is a discrepancy between the previous ITA and the 2021 IM, which the latter 

doesn’t explain – yet it is a material difference. The table in section 6.1 of the previous 

ITA reflects “1800MHz, 2100MHz and/or 2600MHz (minimum, including existing 

assignments)” in the last column. Telkom’s interpretation of such was that the 

spectrum counted in the “above 1 GHz” category was the existing assignments in 

each of the listed bands. 
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337. However, in section 1.2.6. of the 2021 IM, the Authority states: “All IMT spectrum held 

by any licensee will be used to determine the eligibility of that licensee to qualify for 

the Opt-In round.” 

 

338. This is repeated in section 1.2.7 of the 2021 IM: 

“All IMT spectrum bands and those provided in the table, that are 

included in each category, are included both for the purpose of 

calculating total IMT spectrum holdings of a licensee in that category 

(which inter alia determines eligibility) and for the purpose of identifying 

what IMT spectrum bands of lots are available for auction for ICASA to 

include as Opt-In lots in the Opt-In round.” 

 

339. The Authority has not tabulated nor illustrated how the MSP relates to the options 

available to licensees to acquire an opt-in lot in any of its documents. However, 

Telkom will illustrate two possible interpretations below, indicating how much 

spectrum operators could potentially acquire in the opt-in round. 

Interpretation 1 – previous ITA 

 

Fig 10. Opt-in lot permutation analysis based on previous ITA (source: Telkom) 
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340. The Authority has explained that licensees can elect either to seek to achieve MSP 1 

or 2. This appears to only be practical in relation to Liquid Telecom in this 

interpretation, as they are the “odd operator out” by virtue of their 2x5 MHz 

assignment in the 850 MHz band. 

Interpretation 2 – IM 

 

Fig 11. Opt-in lot permutation analysis based on ITA 

 

341. If all IMT spectrum is included in the MSP calculation, based on Telkom’s cap as per 

the ITA, Telkom would be eliminated from acquiring mid-band spectrum in the opt-in 

round. This is not acceptable as Telkom will not be able to obtain sufficient spectrum 

to effectively compete in the market. 

 

342. Telkom re-iterates its position that Rain’s 3.7 GHz should be included in its spectrum 

holdings calculation. Not including this band will unjustly advantage RAIN as it will be 

able to obtain more spectrum than it ought to. 

“Making good” and “as close as possible” 

343. According to section 1.2.10 of the 2021 IM: “The opt-in round will result in two 

licensees ending up with MSP as close as possible to the MSPs set out in the table 

as the principles set out above allow.” 
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344. In terms of section 1.2.8 of the 2021 IM: “Since lots cannot be split, the licensee may 

acquire only the smallest lot that would “make good” that licensee’s MSP.” 

 

345. The phrases “make good” and “as close as possible” are approximations and should 

best avoided when attempting to arrive at a mathematical way of determining whether 

a licensee has sufficient spectrum to amount to an MSP. 

 

346. At the IM Workshop held on 15 October 2021, the Authority expressed the view that 

the previous ITA was clear – however, this example illustrates that without worked 

examples from the Authority, there may be differences of interpretation. 

 

347. Specifically, should Cell C be permitted into the auction, and the said operator apply 

for a Portfolio 2 opt-in lot in the sub 1 GHz category to obtain an additional 2x10 MHz 

with its current 2x11 MHz (total of 2x21 MHz), it is not clear if this would be granted 

– and in Telkom’s understanding it shouldn’t. This is because the “nearest value” to 

2x15 MHz is not 2x21 MHz; however, instead 2x11 MHz, which implies Cell C should 

be granted zero in that instance to satisfy that mathematical rules. 

 

May bidders in the opt-in round request either low or mid band spectrum or are 

they compelled to take both? 

 

348. In section 1.2.8. of the 2021 IM it is stated that: “A licensee eligible to participate in 

the opt-in round in respect of any particular category of one of MSPs may bid for such 

lots on offer in that category.” 

 

349. It is unclear if a licensee can only apply for the sub 1 GHz category of opt-in spectrum 

in order to avoid the coverage obligations associated with the sub 1 GHz spectrum. 

Given that Liquid and Rain, which Telkom believes, have higher than 50% population 
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coverage, they should be subjected to coverage obligations if they elect to participate 

in the opt-in round for sub 1 GHz spectrum. 

 

350. Moreover, if Tier 2 operators are able to acquire sub 1 GHz spectrum, but are not 

bound by national coverage obligations, then, on what rational grounds can the 

Authority assert in the ITA that such operators are “credible” (section 6.2 of previous 

ITA) when by virtue of lacking rural coverage they are unable to provide a credible 

roaming option for Telkom to consider? 

 

351. It is important for Telkom to be able to model the bid permutations of other bidders in 

the auction in order to be able to calculate our own bid paths before the auction starts. 

The available information creates grey areas, which hinder our ability to effectively 

prepare for an auction. These issues must all be clarified and clearly stipulated in the 

ITA. 

 

What if there are three bidders for the Opt-In lots in the Opt-In round? 

 

352. The Authority indicates in section 1.2.2 of the 2021 IM that: “The Authority may, at its 

discretion, decide to include only certain lots of certain spectrum bands in the Opt-In 

round as Opt-In lots.”  

 

and in section 1.2.10: “The opt-in round will result in two licensees ending up with 

MSP as close as possible to the MSPs set out in the table as the principles set out 

above allow.” 

 

353. If there are more than three bidders e.g. Telkom, Rain and Liquid, how will the 

authority adjudicate between competitive bids, or will the Authority relax its rules and 

allow all three bidders to obtain spectrum in the opt-in round? Or will the Authority not 
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entertain the bid of a specific bidder – and if so on what grounds can the Authority 

not grant an opt-in request? 

 

354. This is not good auction practice, as auctions should be deterministic for a given set 

of inputs (i.e. a computer cannot model the discretionary behaviour). Adding this 

random element is a variable, which in carrying our auction preparations adds another 

level of complexity as operators consider possible bid paths in relation to auction 

outcomes. 

 

7.8. The importance of the sub 1 GHz spectrum to achieving roll-out targets and 

why it should be included in the auction  

 

355. The Digital Dividend spectrum (or sub 1 GHz) is critical to achieve coverage rollout 

targets, especially in rural and under-served areas, due to its better propagation 

properties compared to 2600 MHz and 3500 MHz. It is hence more economically 

suited to covering rural areas – a critical policy objective of SA Connect, which is 

captured in the auction design by way of roll-out targets. 

 

356. The Authority acknowledges that the Digital Dividend is not fully available (i.e. it is 

currently used by broadcasters in some areas), and moots the option to not auction 

the 700 MHz and 800 MHz bands in section 1.1.7 of the 2021 IM: 

“The above considerations take a view that the Authority intends to 

auction the IMT700 and IMT800 whilst the digital migration process is 

underway. The Authority is also inclined as the second option, to not 

auction the IMT700 and IMT800 up until such time that the migration 

process is concluded.” 
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357. What the Authority has not done is to consider the impact of having only capacity 

bands (i.e. 2.6 GHz and 3.5 GHz) as opposed to both coverage and capacity bands 

in the auction. 

 

a. The auction parameters i.e. the spectrum caps, MSPs, opt-in lots and roll-out 

targets are all based on the inclusion of the sub 1 GHz bands in the auction. 

 

b. To the extent that spectrum bands are removed, the auction design must start 

afresh, because one is effectively then auctioning spectrum, which is only useful 

for capacity in urban areas, as opposed to national spectrum or rural and urban 

areas. Note that operators who previously would have considered a “anchor 

band” of sub 1 GHz in their technical designs and valuations, will also need to 

go back to the drawing board and relook their technical design assumptions and 

associated valuations – both inputs to the Authority’s qualification process. The 

recalculations are time consuming and appear to leave operators too little time 

to get everything done on time so as to prepare, apply, prepare again and 

participate in the auction. 

 

c. Although the Authority remarks on the impact that such a decision would have 

on the licensing of the WOAN, it does not mention the impact on the market, 

especially the impact on the ability of an operator such as Telkom, without sub 

1 GHz spectrum, to be able to compete equitably and efficiently. This is highly 

concerning and seems to indicate that the Authority has not seriously 

considered competition effects of the planned auction. 

 

358. As per international norms, operators who compete in the national retail market need 

to either build a national network or roam upon the network of a larger operators to 

supplement their self-built coverage. Vodacom and MTN have near universal 

coverage, Cell C had mainly urban coverage; however, it is folding its RAN into MTN’s 
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network. This leaves Telkom as the only other national retailer, which also owns a 

network (the international standard operating model for a mobile telco).  

 

359. However, as the figure below attests, Telkom’s coverage falls far short of that of 

Vodacom and MTN, who had a 17-year head start on Telkom Mobile to build out their 

networks. As a result, Telkom roams on Vodacom; however, this is financially 

burdensome and constrain Telkom’s retail competitiveness. Telkom could be more 

competitive and sustainable, while also being able to provide rural end users with 

more choice, were it to build its own rural network. However, the construction of a 

rural network is economically infeasible in the absence of sub 1 GHz spectrum. 

Figure 12 reconfirms that Telkom doesn’t have sub 1 GHz spectrum and gives an 

indication of population coverage of the four MNOs. 

 

 

Fig 12.  Per operator 4G coverage in SA 

 

360. Utilising the partially available temporary spectrum in the 700 MHz and 800 MHz 

bands, Telkom has been able to extend coverage somewhat during the COVID-19 

lockdown period, however not to the extent desired. Due to the use of the bands for 

broadcasting systems, mobile systems can be deployed in some areas but is totally 

unusable in others. On balance, having partial access to the sub 1 GHz spectrum is 

better than having no access. 
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361. Going forward the equation remains unchanged for Telkom, where partial access is 

problematic, especially in terms of the conditions attached in the auction. However, 

in serving customers and competing in the market having partial sub 1 GHz spectrum 

access is better than none whatsoever. 

 

362. Consequently, Telkom’s first wish is that until there is clarity on the digital migration 

process, the temporary assignments in sub 1 GHz should continue. Nevertheless, 

Telkom still maintains that the spectrum should be included in the auction for the 

simple reason that only auctioning mid-band spectrum strengthens the competitive 

positions of Vodacom and MTN, who by their own admissions are capacity spectrum 

constrained; whereas Telkom is coverage spectrum constrained. 

 

The uncertainty around potential Analogue Switch Off dates makes it very 

difficult to accurately value the Digital Dividend spectrum 

 

363. The Minister announced a final analogue switch off date, in the press.94 The challenge 

the industry has is that, given the slippages in such commitments from a succession 

of Ministers for the better part of the last decade, the ICT industry in South Africa has 

little confidence in such pronouncements.  

 

364. The most recent deadline has been set for the end of March 2022. However, eTV has 

already launched legal proceedings against the expedited digital migration process 

as it considers there to be insufficient time to ensure that all viewers will receive a 

suitable set top box to allow for continued viewing as the switch off progresses. 

 

365. From an aspirant bidders’ perspective, the issue of importance is that the valuation 

models are very dependent upon when the sub 1 GHz spectrum will become available 

 
94 https://techcentral.co.za/south-africa-to-accelerate-analogue-tv-switch-off/203098/. 
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on a national basis. There is consequently a risk of bidders under or over bidding on 

these bands, which will have permanent consequences either way. 

 

366. According to section 1.1.3 of the 2021 IM: 

“The Authority will consider the terms and conditions, in particular 

payment terms, on which the Radio Frequency Spectrum in the IMT700 

and IMT800 will be used by successful bidders in this licensing process. 

This will be done in the event that the auction process is concluded 

before all the digital terrestrial television transmitters have been 

migrated from the 694 to 862 MHz frequency bands …” 

 

367. Telkom is amendable to the option of only paying the auction fee for the spectrum 

once it is fully cleared and available nationally for mobile use. However, Telkom 

requires access to the spectrum, even partially, as it becomes available. Telkom 

recommends payment of a fee based on the prescribed spectrum fees regulations, 

i.e. an Administrative Incentive Pricing (AIP fee). 

 

368. Not paying the auction fee until the bands are available nationally, will incentivise the 

Minister and ICASA to expedite the digital migration process. 

 

Should the Digital Dividend spectrum be auctioned, throughput & coverage 

obligations should only kick-in once the spectrum is fully cleared. 

 

369. Section 12 of the previous ITA outlines the throughput and coverage obligations 

attached to the spectrum licences. The 2021 IM indicates in section 1.6.1 that: The 

roll-out obligations will be imposed consistently with the provisions of the ITA and 

must be met with spectrum acquired through this process and any other IMT 

Spectrum currently assigned to the licensees.” 
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370. Telkom respectfully points out that the Authority appears to have not given due 

consideration to the suggestion of our previous submission, re-iterated here, that said 

obligations can only come into effect once operators have unencumbered use of the 

spectrum. If not, licensees could be absurdly penalised for a situation not of their own 

making, i.e. a broadcast tower in an area still making use of the spectrum and/or 

restricting the deployment of mobile services in the area.  

 

371. Telkom requests the Authority to revise its position and to specify that throughput and 

coverage obligations apply only once the sub 1 GHz bands has been made available 

nationally. 

 

Licence duration shall be for the duration from the date the spectrum is fully 

cleared 

 

372. The Authority indicates in section 8.1 of the previous ITA that: 

“A Licence is valid for twenty (20) years from the date of issue taking 

into consideration the residual analogue and digital television 

broadcasting service migration below 694 MHz band timescales in 

South Africa.” 

 

373. Telkom finds the statement that a 20-year licence duration compensates for the 

Digital Migration bereft of supporting evidence. Internationally it is common practice 

for IMT licences to be of a 20-year or longer duration e.g. Denmark 20-years, Austria 

25-years, UK infinite duration, etc.95  

 

 
95 http://5gobservatory.eu/wp-content/uploads/2021/04/90013-5G-Observatory-Quarterly-report-11-2.pdf. 
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374. Until the licence conversion of 2008-9, spectrum was integrated into Public Land 

Mobile Network operator (PLMN) licences in South Africa. ECNS licences, which 

remain a pre-requisite to apply for a spectrum licence, have been issued for a period 

of 20-years, as required in terms of s5(10) of the ECA: 

“Individual licences — (a) may be issued for a period not exceeding 

twenty (20) years unless a shorter period is requested by the applicant 

or determined by the Authority at the time such applicant applies for the 

licence” 

 

375. The notion that the 20 years licence period somehow compensates for the lack of 

availability of the sub 1 GHz spectrum is therefore unfounded. The 20-year licence 

period for sub 1 GHz spectrum should therefore commence only once the spectrum 

is available nationally. 

 

7.9. Spectrum valuation and determination of reserve prices 

376. The 2021 IM doesn’t speak to the issue of reserve pricing. Instead, such is elaborated 

in the Authority’s Reasons Document published in the section “Spectrum Valuation – 

Derivation of Reserve Prices” (pages 126 – 150).  The industry has not been able to 

question the Authority on the inconsistencies in the methodology, and hence we shall 

briefly bring to the Authority’s attention some of the confusing aspects here. 

 

377. In the Reasons Document, the Authority followed two models: 

 

Avoided cost modelling 

 

378. On page 132 of the Reasons Document, some outputs of the Authority’s cost 

avoidance model are illustrated, as indicated in Figure 12. 
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Fig 12.  ICASA’s site count calculation 

 

379. However, insufficient associated technical detail is provided, which leaves several 

questions unanswered:  

 

a. The spectrum licence duration is 20 years; however, the Authority has illustrated 

avoided cost modelling for years 1-10 only. Notwithstanding that the latter years 

have a lower time value of money this is more than compensated for by the fact 

that traffic is growing and is forecast to continue to grow exponentially. It would 

appear the Authority may have underestimated the traffic on the network in year 

20, and overestimated the costs savings as a result, which would lead to the 

Authority having calculated a higher reserve price that it ought. 

b. It is not clear what the starting spectrum holdings of the assumed operator is. 

To model an operator with only 1 or 2 lots is incorrect. A cost avoidance model 

requires a baseline and the savings are the incremental difference between that 

baseline and a set of scenarios.  

c. By modelling only 1 or 2 lots, the Authority has lopped of a large set of 

permutations. Valuation is nonlinear i.e. the value of three lots is not the same 

as 1 lot + 2 lots. Each lot permutation needs to be individually modelled. 
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d. It is not evident what coverage and geo-type is being modelled. Telkom cannot 

confirm that obligations associated with the respective spectrum bands have 

actually been modelled. If not, the model is likely to overestimate costs savings, 

leading to inflated reserve prices. 

 

380. When one inspects the reserve price values contained in Table 3 of the Reasons 

Document (page 131), some results look incorrect for the following reasons (see also 

Figure 13): 

 

a. The value of the 700 MHz = 800 MHz and similarly 2.6 GHz = 3.5 GHz. This is 

incorrect because: 

- The lower 700 MHz has a greater coverage capability than 800 MHz, 

however, even if one presumes the same coverage, then the marked 

difference in practical availability of 700 MHz vis-à-vis 800 MHz is 

significant. 

- 2.6 GHz certainly has superior coverage and indoor propagation 

characteristics compared to 3.5 GHz and is more valuable as a result. 

 

b. If one compares the ratio of 2.6 GHz compared to 800 MHz, it is approximately 

1:2, which by international benchmarking is incorrect. The expected range is 1:5 

to 1:7. 
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Fig 13.  Costs Avoidance Reserve Prices (ZAR m) per Reasons Document, 

Table 3 

 

International benchmarking 

 

381. Similarly, on the international benchmarking, there are key areas of uncertainty i.e.  

a. What the different licence durations per jurisdiction accounted for in the 

benchmarking? 

b. What ZAR/US$ exchange rate was presumed? 

c. Why are 700 MHz and 800 MHz average group prices the same, as well as 

those for 2.6 GHz and 3.5 GHz? 

 

Fig 14.  International benchmarking reserve price (ZAR m) per Reasons Document, 

Figure 2 
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Methodology to arrive at the final prices 

 

382. The Authority takes the inputs of the two methods we have critiqued above and 

makes a series of judgment calls and adjustments to arrive at a blended set of reserve 

prices. We summarize the process in the figure below.  

 

 

Fig 15.  International benchmarking reserve price (ZAR m) per Reasons 

Document Figure 2 

 

383. What appears particularly galling to Telkom is that in the Reasons Document, the 

Authority claims that discounts have been applied to various bands, whereas in fact 

an arbitrary 44.4% mark-up seems to have been added. This is after the higher prices 

were chosen in step 1 of the valuation process. 

 

384. The adjustments made to the figures have all the characteristics of an engineered 

desired result, particularly in the ratio between the bands, which Telkom had earlier 

observed appeared be an error in the first set of calculations. Such tweaking makes 

a mockery of scientific method which preceded the final adjustment. Not only are such 

adjustments not justified by the Authority in many instances, but this approach is not 
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aligned with any international methodology Telkom is aware of.  While Telkom admits 

that there should certainly be scope for some discretion in the setting of reserve 

prices, this should, be limited to easy to remember rounded numbers.  

 

385. Telkom recommends that the Authority recalculating the reserve prices without 

making adjustments, so as to arrive at a more scientifically based reserve price. 

Telkom would expect the Authority to be transparent in the steps and assumptions 

used to derive the final answer, consulting the industry along the way. 

 

7.10. Auction design issues including unsold lots, application process, etc. 

 

386. The Authority hasn’t to date engaged with the industry to discuss auction functionality. 

This is presumably because so many issues regarding the opt-in round (in the first 

round), remain unresolved. This remains a huge concern in terms of ensuring a fair 

auction outcome. 

 

387. The following issues remains unclear and must be addressed: 

 

a. How will the “unsold lots round” work. By design the auction ends when bidders 

either no longer have the financial means to bid on more lots, and must hence 

drop demand or alternatively a participant is constrained by virtue of the 

applicable cap. In order for there to be an unsold round, the Authority will need 

to consider either increasing the caps and/or dropping the price – neither of 

which are ideal approaches because this may allow a dominant operator to 

acquire spectrum at a discounted price. Many regulators have been quite happy 

to leave lots unsold and carry such through to the next auction e.g. Australia, 

Nigeria, India. Telkom would advocate such an approach to avoid consolidating 

the skewed market structure even further. 
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b. In the assignment round, it is presumed that Telkom will win 2 MHz in 3.5 GHz, 

which complements its existing 28 MHz, and/or Liquid Telecom will win 4 MHz 

to complement its 56 MHz in the same band. Is it not self-evident that the 

Authority will administratively stitch the spectrum bands together for contiguous 

bands, as opposed to allowing spoiler behaviour from dominant operators in the 

assignment round? 

 

c. Telkom implores the Authority to remove the unsold lots round and not allow 

“splitting” of spectrum assignments. This means that where there are incumbent 

users in a band, that if those users win further spectrum in that band, those 

users must be guaranteed a contiguous assignment at the assignment stage, 

rather than permitting another user to split up the two spectrum assignments by 

outbidding the incumbent user in the assignment stage. This is not a 

hypothetical scenario, since the incumbent users in all the bands are Tier 2 

operators who could be easily outbid by Tier 1 operators, and such “spoiler” 

behaviour is well known in international auction experiences. 

 

d. Telkom further advises the Authority to consult the industry on bridging 

deployments undertaken using the temporary spectrum, with potential post-

auction scenarios. Ultimately this is required to minimise detrimental impacts on 

customer experience.  This is because users will have existing deployments 

which have been engineered on a national level to work in the “dirty” sub 1 GHz 

spectrum, however, should that precise slot change in the band then nationally 

a different configuration will need to be engineered. This would be time 

consuming, would lead to a temporary degradation of service to consumers, and 

has no discernible practical benefit. Should all assignments be generic lots or is 

there an alternative method which may be more efficient, such as perhaps re-

marking the sub 1 GHz lots as specific?  
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Application process 

388. Telkom was one of the applicants that submitted an application at the end of 2020 as 

part of the previous process. The application has an associated non-refundable 

deposit, and we presume that deposit will be carried over to any subsequent 

application – because there is no justification for any other approach.  

 

389. Also, Telkom finds the Authority’s administrative requirements onerous and intrusive. 

In Telkom’s view, as this is an auction and not a beauty contest, the Authority should 

limit itself to requesting the minimum information pertaining to qualification to 

ascertain, inter alia that: 

• The bidder is in good financial standing with SARS 

• The bidder has produced an audited set of financial statements 

• B-BBEE qualification criteria are met 

• The bidder owns his own network and hence has the right to acquire spectrum 

• The bidder likely has sufficient access to cash and credit to make an initial bid 

at reserve prices as per their declaration of such. 

• The bidder has sufficient network deployed and capital to meet a roll-out plan 

associated with the coverage obligations associated with the Tier 1 coverage 

lot, Tier 1 generic lot or Tier 2 opt-in to sub 1 GHz, as indicated by the licensee 

in the application. 

 

390. The following level of detail is not requested from bidders by regulators internationally 

and should be removed from the pre-qualification process: 

• Product details 

• Pricing details 

• Proof that established operators have the technical capability to operate a 

mobile network and/or set of retail stores 

• Detailed roll-out plans 

 



 

 

Information Memorandum, 2021  Published: 1 October 2021 

 

 

 

 

Telkom SA SOC Ltd 

Submission date: 2 November 2021   

  Page 130 of 130 

391. Such information is unrelated to the functionality of an auction where it is the function 

of reserve prices to keep frivolous bidders out, rather than the Authority needing to 

conduct some form of beauty contest. The Authority appears to have conflated 

auction and beauty contest approaches – and it not aligned with international norms 

on information disclosure requirements. 

 

392. Lastly, the Authority is requesting a large amount of information, however, has not 

set out in any quantum of detail on the criteria it may employ to disqualify licensees. 

This cut both ways in that bona fide applicants fearing potential disqualification may 

excerpt disproportionate effort, or alternatively underserving applicants could be 

unduly permitted to participate because in effect the bar is set too low – making the 

entire application process questionable.  

 


