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EXECUTIVE SUMMARY 

i. MultiChoice welcomes the initiative to set a new vision for the broadcasting and 

audiovisual sector. We congratulate the Department on taking the bold step to 

reset the country’s audiovisual policy through the publication of a Draft White 

Paper.  

ii. We are pleased to be able to participate in the White Paper process and, as is 

evident from our submission, we have endeavoured to provide constructive 

feedback on the various proposals made in the Draft White Paper. 

iii. In the two decades since the last White Paper, the most startling change has been 

the sheer number and diversity of new audiovisual services available to South 

Africans. MultiChoice therefore welcomes the initiative of the Draft White Paper to 

include new audiovisual players within a reformulated licensing and regulatory 

framework. 

Licensing framework 

iv. Much of the Draft White Paper focuses on the licensing framework for content 

services in the new environment. MultiChoice is in broad agreement with the Draft 

White Paper’s view that South Africa’s current licensing framework must be 

updated and that new audiovisual services should be brought into the licensing 

and regulatory framework. We generally agree with the proposed AAVCS definition 

although we have some reservations about the use of the term "editorial 

responsibility". We propose that the final White Paper should also provide for the 

concept of "organisational control" within the definition of AAVCS to provide for 

cases where a platform does not have editorial control, but through automatic and 

algorithmic means, it has the control over how content is organised. 

v. There are aspects of the framework which is proposed in the Draft White Paper 

which we submit must be amended, streamlined and simplified. A more 

streamlined and simplified model will help ensure a flexible regime which will allow 

different types of content services - whether on demand or linear (or a combination 

thereof) – to innovate and thrive in the new environment.  
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vi. For example, we are concerned that the proposal for a turnover threshold to 

determine which kind of licence is required for AAVCS services will make the 

licensing framework overly complicated to implement. Moreover, we believe the 

individual licensing process, which is quite cumbersome, is inappropriate for 

content services in the new, fast changing environment and should not be carried 

over into the new framework. 

vii. MultiChoice therefore recommends a simplified licensing model in which all content 

services will require a content service licence pursuant to a simple and efficient 

registration process, along the lines of the current class licence procedures.  

viii. In respect of the licensing approach to linear vs. on demand, MultiChoice submits 

that the breaking down of AAVCS licences into linear licences and on demand 

licences, as proposed by the Draft White Paper, should be done away with. We 

instead propose a single composite content service licence, which would permit 

the licensee to offer any combination of linear and/or on demand services within 

the single licence.  

ix. In respect of the regulatory approach to linear vs. on demand, MultiChoice submits 

that there should be an acknowledgement that linear content should in principle 

not be more heavily regulated than on demand content. The new framework should 

move towards a more flexible, lighter touch approach to both kinds of content. 

However, the exact regulatory and compliance mechanisms used may differ 

according to what is practical given the nature of the content. 

x. MultiChoice agrees with the proposal in the Draft White Paper that the concept of 

the three tiers of broadcasting namely public service, community and commercial 

should be maintained. The three tiers should be used to guide ICASA in the level 

of public interest obligations that apply to licensees, with public content services 

attracting the greatest public interest obligations. 

xi. The Draft White Paper proposes that all AAVCS conducting business in South 

Africa must provide the regulator with annual audited financial records and user / 

subscriber / audience numbers. MultiChoice supports this proposal. 
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Spectrum issues 

xii. MultiChoice is of the view that AAVCS licences should be de-coupled from 

infrastructure, including the radio frequency spectrum (which should be within the 

scope of an ECNS licensee). 

xiii. The proposal that beneficiaries of the 700MHz and 800MHz digital dividend bands 

will fund D2D migration is highly welcomed, as it provides clear guidance on an 

issue that has been long standing in the sector. We agree with this proposal. 

xiv. We also agree that the design of the 7-MUX plan, with provincial SFNs, does not 

cater for the current framework of community broadcasting service licensing and 

that a solution for this is required.  

xv. Finally, we believe ICASA should do more in the area of frequency coordination to 

mitigate against the interference cases that have been experienced by DTH 

services.  

Public broadcasting 

xvi. Another key theme in the Draft White Paper concerns public broadcasting. Public 

broadcasters around the world are facing grave challenges to their future and 

purpose. The very existence of public broadcasting in the changing audiovisual 

landscape is in question. MultiChoice submits that the final White Paper must 

engage fully with these debates. In this regard, one of the overarching objectives 

for the final White Paper should be to establish a future-looking, enabling and 

appropriate policy framework for public broadcasting, taking into account learnings 

from international best practice.   

xvii. In our view, the new environment presents an opportunity for the SABC to return 

to a public service remit. The best route to long-term sustainability for the SABC is 

to provide a meaningful public service to South Africans. It can achieve this by 

providing distinctive public service programmes which set it apart from the content 

provided by commercial players. 

xviii. In terms of legislative amendments, MultiChoice supports the proposal in the Draft 

White Paper that the current Broadcasting Act should be renamed the "South 



 

iv 

African Broadcasting Corporation Act" and we further support the changes 

proposed to the definition of public broadcasting. However, we submit that the 

definition should be adjusted to include all platforms operated by the SABC, both 

linear and non-linear.  

xix. MultiChoice has no in principle objection to the Draft White Paper’s proposal that 

the commercial service division of the SABC should be done away with. However, 

MultiChoice recommends that the final White Paper must provide further guidance 

on how the current services in the commercial service division of the SABC will be 

converted into authentic public broadcasting stations and channels through a 

public and transparent regulatory process. Alternatively, these stations could be 

sold to commercial entities, subject to ICASA approval, to raise funds for the 

SABC’s public mandate, with licences being converted to commercial free to air on 

transfer. 

xx. The Draft White Paper makes references to the SABC’s "unfunded mandate". 

MultiChoice submits that this term is misleading and unhelpful. The term seems to 

be used to describe SABC programming which is not commercially viable and 

suggests that "mandate" programming is inherently burdensome and is causing a 

drain on the SABC’s resources. But the mandate is not an imposition on the SABC 

– it is actually the reason that the SABC exists. Instead of debating the mandate, 

the final White Paper should focus on the SABC funding model. If the funding 

model is not reformed then the SABC will continue to lurch from crisis to crisis.  

xxi. Our proposal on the SABC’s funding model is as follows: 

a. The SABC reliance on commercial revenue must be lessened.   

b. The outdated TV licence model must be jettisoned in favour of a more 

effective ring-fenced public broadcasting levy, collected by SARS.  As 

MultiChoice’s financial modelling shows, a flat rate for TV licence fees 

collected by SARS would far exceed the television licence fees that the 

SABC collects. In FY18/19 if SARS had collected the R265 TV licence fee 

from taxpayers, it would have raised R5.9 billion in total revenue for public 

service broadcasting, as compared to the total revenue of R968.1 million 

collected by the SABC.  
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c. As the funding model is adjusted, so must the SABC be transformed into a 

lean, fit for purpose organisation, focused purely on delivering a public 

service mandate. It is highly undesirable for public funding to be provided to 

bloated and inefficient public entities not focused on delivering a public 

mandate. 

xxii. MultiChoice firmly opposes any suggestion, as seen in media reports, that 

subscription broadcasters or on demand services be required to collect TV licence 

fees. Such a requirement is fraught with problems, both at the level of principle and 

practical implementation. Such an obligation would be out of line with international 

best practice and completely inappropriate and unfeasible, and should not be given 

any serious consideration. 

xxiii. MultiChoice also suggests that the final White Paper clarify that it is not the role of 

the regulator to protect the SABC at all costs or to design regulations to the SABC's 

benefit. We stress that any such suggestion in the final White Paper would be 

highly irregular. Instead, ICASA should hold the SABC to account and more 

actively monitor and enforce the SABC's compliance with its public and regulatory 

mandate. Non-compliance should be referred to the CCC in accordance with the 

ICASA Act.  

xxiv. We caution against the trend towards protectionism of the public broadcaster or a 

shift of public service obligations which should properly be borne by the state to 

the private sector. Subscription audiovisual services should not be burdened or 

disadvantaged to benefit or protect the public broadcaster. 

xxv. MultiChoice submits that the final White Paper should promote a future looking, 

enabling and appropriate vision for the SABC as South Africa’s public broadcaster. 

This vision should draw upon the key accepted features of public broadcasting 

internationally, including universality, diversity, independence and distinctiveness. 

Crucially, the final White Paper must stress that the SABC’s public broadcasting 
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mandate, not its commercial activities, should be at the centre of the SABC’s plans 

and priorities going forward. 

Approach to content regulation 

xxvi. The growth of on demand services necessitates a rigorous re-assessment of 

traditional broadcasting content regulation. In our view, the characteristics and 

complexities of on demand services require a thorough, considered, nuanced and 

appropriate approach. In the new environment it is not appropriate to continue to 

regulate traditional broadcasting content in the same way and to simply extend 

broadcasting content regulation to cover on demand services.  

xxvii. MultiChoice submits that, to a great extent, market forces have overtaken the need 

for traditional broadcasting content regulation. The regulatory burden on traditional 

broadcasting services should therefore be eased significantly, to regulate no more 

than necessary to achieve clearly defined public interest objectives and only to the 

extent that those objectives cannot be achieved through market forces and self-

regulation.  

xxviii. Although we have no objection to the proposal, we do not think that it is necessary 

to amend s192 to replace the word "broadcasting" with the words "audio and 

audiovisual content services". However, we urge the Department and Parliament 

to continue to be mindful of s192 in relation to the development of policy and 

legislation, regardless of whether s192 is ultimately amended to refer to AAVCS.  

Must carry 

xxix. The Draft White Paper proposal to dump must carry rules in order to create a 

(perceived, but exaggerated) revenue stream for the SABC, is effectively a 

proposal to relieve the SABC of its universal access mandate.  MultiChoice 

therefore does not support the proposal to remove the must carry rules.  

xxx. MultiChoice submits that:  

a. Must carry rules continue to serve an important public interest objective and 

should be retained as is.   
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b. To the extent that discoverability rules are imposed, they must be predicated 

on the existence of must carry rules. Any such rules would have to be based 

on an objectively demonstrated need for intervention to make the public 

broadcasting service channels more discoverable, and must be reasonable, 

practicable and minimise disruption to viewers.  

c. No statutory amendments are required to be made regarding the must carry 

regime.  

Local content 

xxxi. The developments in the audiovisual sector require a fundamental re-assessment 

of whether there remains a need for television local content regulations, and the 

nature of any such regulations. Inflexible airplay quotas reflect an outdated 

approach to the achievement of local content objectives and are no longer the best 

way to encourage sustainable investment in the local industry, going forward.  

xxxii. We urge government to explore alternative mechanisms to promote, encourage 

and incentivise local content and stimulate the growth and development of the local 

production sector.  

xxxiii. To the extent that local content quotas remain a feature of local content regulation, 

MultiChoice supports the Draft White Paper's proposal that the rules should be 

applied in a graduated manner. In our view this graduation must be based on which 

tier (public, commercial free to air, subscription or community) the service falls 

within.  

a. The primary obligation for local content development should continue to be 

on the public broadcaster and, to a lesser extent, commercial free to air and 

community broadcasting services;  

b. Local content quotas are not necessary in the subscription broadcasting 

context, as subscriber preferences will dictate this. Local content 

development is already a commercial imperative for subscription 

broadcasters.  
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c. If local content is to continue to be regulated, then MultiChoice agrees that 

on demand content services should contribute to local content objectives. If 

there are to be quotas, then a percentage of catalogue quota would seem 

to make the most sense for on demand services. 

d. MultiChoice supports a "pay or play" approach and we suggest that the 

option of making a financial contribution to a fund rather than complying with 

a quota should be made available to all types of content services, whether 

linear or on demand. Payments should be made into a fund to support the 

development of local content. 

xxxiv. MultiChoice also proposes that there should be a broadening of the definition of 

what counts as local content. For example, African, or at least regional content, 

should count towards local content compliance.  

Sports broadcasting 

xxxv. MultiChoice submits that the regulation of the broadcasting of national sporting 

events has significant consequences for all stakeholders (especially sports bodies 

which depend on sports broadcast rights revenue for the vast majority of their 

income) and the wider economy.  It should therefore remain outside of ICASA's 

remit to regulate sports bodies and the manner in which a sports body sells its 

broadcasting rights. We therefore propose that these elements be deleted from the 

final White Paper.  

xxxvi. We do not believe that any statutory amendments are required to be made to guide 

ICASA on the criteria for listing. ICASA has prescribed such criteria in the past and 

the Sports Broadcasting Services Regulations are effective.  

xxxvii. MultiChoice supports the extension of the listed events regime to include non-linear 

audiovisual content services. We believe this will help ensure that they too do not 

prevent or hinder the free to air coverage (linear or non-linear) of national sporting 

events identified in the public interest.  
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Advertising 

xxxviii. The proposal to regulate subscription broadcasters’ share of advertising revenue 

in order to protect free to air broadcasters reflects outdated analogue thinking, 

dating back to a time when broadcasters were the most pervasive medium and 

advertisers’ medium of choice. As we indicate in the submission, the real threat to 

TV advertising revenue is to all traditional broadcasting services (not only free to 

air services) and this threat is posed by global digital giants, specifically Google 

and Facebook. It is not appropriate or realistic to require ICASA to regulate 

subscription services in order to protect free to air services from threats that lie 

elsewhere. To do so would simply undermine the viability of subscription services.  

xxxix. MultiChoice therefore supports the Draft White Paper's proposal to delete s60(4) 

of the ECA. Further, we do not believe that it is necessary for ICASA to conduct an 

inquiry into whether the current share of advertising revenue by subscription 

services is appropriate. 

xl. MultiChoice submits that competition law is the appropriate tool to address any 

concerns arising from unfair competition from digital advertisers, as is the trend in 

the UK, Australia and the USA.  

Ownership 

xli. MultiChoice supports the proposal to repeal s65 and s66 of the ECA.  

xlii. MultiChoice also supports the proposal to retain foreign ownership limitations, but 

to increase the maximum foreign ownership to 49%. This will balance the need for 

investment with the need to ensure that linear audiovisual content services are 

controlled by South Africans.  

xliii. We also support the proposal that AU members be permitted, on the basis of 

reciprocity, to exceed the 49% limitation.  

xliv. We suggest that the current language of s64 continue to be used in the final White 

Paper so that the foreign ownership limitation clearly refers to direct and indirect 

control, to avoid the circumvention of the objective that linear broadcasting is 

controlled by South Africans.  
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Piracy 

xlv. We support the proposal to include mechanisms in the ECT Act to specifically 

protect against signal piracy. We believe that the final White Paper should 

articulate in more detail what these measures should be.  

xlvi. The final White Paper should also propose that the ECT Act be amended to include 

provisions for a streamlined and fast-tracked process for removal, takedown and 

site blocking by ISPs, without the need to approach the courts. The process to 

obtain an interdict can be costly and time consuming, and often ends up being "too 

little too late".  

Institutional frameworks 

xlvii. Policy can only be as strong as the institutional arrangements that support it. Yet 

the Draft White Paper does not address the institutional framework that will be 

critical to the smooth implementation of the new policy. MultiChoice submits that 

this omission must be corrected in the final White Paper. 

xlviii. The National Integrated ICT Policy White Paper Proposal to have two regulators 

no longer makes sense.  In line with the recommendations of the ICT Policy Review 

Panel in 2015, we believe it would be more practical and effective to strengthen 

ICASA in terms of its structure, organisational behaviours, human resources 

capacity and funding.   

xlix. With regards to the arrangements for ICASA and the FPB, MultiChoice 

recommends that the FPB be subsumed into ICASA so that ICASA deals with the 

whole gamut of content regulatory issues, through the co-regulatory system which 

already provides for the BCCSA and ARB Codes.  

l. The broadcasting licensing and regulatory framework currently does not apply to 

on demand services currently, and on demand services are therefore required to 

comply with the FPB film classification obligations.  However, in the new regime, 

once licensed and regulated by ICASA, MultiChoice submits that on demand 

content services should not also be required to comply with the FPB film 

classification framework and should rather be subject to a co-regulatory system.   
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li. MultiChoice supports the policy approach outlined in the National Integrated ICT 

Policy that envisages USAASA being dissolved and the regulatory functions 

currently allocated to it being transferred to ICASA. Furthermore, we support the 

proposed replacement of the Universal Service Fund (USF) by the new Digital 

Development Fund with the aim of addressing the digital divide in South Africa.  

lii. It should be made clear in policy and legislation that this is an infrastructure fund 

and that the licensees who should be contributing to this fund should be ECNS and 

ECS licensees only. Content service licensees which contribute to the MDDA and 

any other content funds should not be required to contribute to the Digital 

Development Fund as well.  
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INTRODUCTION 

1 In 1998 the White Paper on Broadcasting Policy1 set out a new vision for the 

broadcasting sector. The changes laid out in that policy set the groundwork for 

the amended Broadcasting Act, 1999 and later, the Electronic Communications 

Act, 2005. Now, over 20 years later it is time for another new vision for the sector. 

MultiChoice welcomes the initiative taken by government to formulate a 

comprehensive new White Paper for the sector. 

2 In the two decades since the last White Paper, the most startling change has 

been the sheer number and diversity of new audiovisual services available to 

South Africans. South Africa is well and truly a part of the global communications 

village. This necessitates that we relook our national goals for the sector and 

assess how we should move forward as a country. 

3 Broadcasting has changed irreversibly and the fast changing nature of the 

audiovisual sector has put pressure on the audiences and revenue available to 

traditional broadcasters. Audiences are increasingly fragmented as advertisers 

divert ever-tightening budgets to digital platforms such as Google and Facebook, 

with traditional broadcasters battling decreasing advertising revenue and higher 

content costs.   

4 As the effects of COVID-19 are still being felt and as South Africa looks ahead to 

the goals laid out in the National Development Plan for 2030, the risks are 

significant. Jobs and the economy are under threat, and money is tight. 

Traditional broadcasters are struggling and their future is uncertain. In this 

context the need for a clear and bold government policy which recognises the 

varied new players in the sector is greater than ever. 

5 MultiChoice is pleased to be able to participate in the White Paper process. We 

have attempted to make constructive proposals on the Draft White Paper and we 

look forward to the finalisation of this important policy, in the form of a final White 

Paper, which will set the direction for the audiovisual sector for the years to come. 

                                            

1  White Paper on Broadcasting Policy, 1998  
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KEY PRINCIPLES AND VISION 

6 Television was introduced notoriously late to South Africa, but even so, the local 

sector was able to grow into a vibrant and diverse one, especially after the advent 

of democracy and the "opening up of the airwaves" under the stewardship of the 

independent regulator.  

7 Although the sector has been characterised by continuous change over the past 

decades, the pace of that change has accelerated exponentially over the last few 

years with the entry of a variety of new audiovisual platforms into the South 

African arena. Many of these new platforms are well-funded global giants whose 

march into local television markets around the world has been relentless.  

8 Mobile broadband prices in South Africa have plummeted and there has been 

rapid growth in access to broadband services. This has led to an exponential 

increase in the use of video streaming services by South African consumers 

growing from an estimated 8.4 million OTT users in 2015 to 22.9 million in 2020.2 

9 Like South Africa, many governments around the world are grappling with what 

the changes mean for their audiovisual sectors. After all, audiovisual 

communications has both economic and cultural importance for countries. And 

in offering news, information, education and celebration of local stories, the 

audiovisual sector is rightly understood to be a bedrock of democracy.  

10 Against this backdrop, the publication of the Draft White Paper is welcome. It 

offers the opportunity to consider the implications of the changes we are 

witnessing and to formulate a bold, forward looking vision for the sector. That 

vision cannot be naïve to the realities of technological developments and the 

globalisation of communications systems. But it must also factor in local 

priorities.   

                                            

2  The State of the ICT Sector Report in South Africa 2020, ICASA; Statista, Strategy Analytics, Digital 

TV Research, World Wide Worx, PWC Entertainment and Media Outlook 2015-2019 
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11 In this changing environment, MultiChoice welcomes the initiative of the Draft 

White Paper to expand the understanding of the communications sector to 

include new audiovisual players and include those new players within a 

reformulated licensing and regulatory framework. 

12 There is the potential for much to be gained from the audiovisual sector, both 

economically and culturally, but South Africa will only harness these wins if the 

sector remains vibrant, innovative and attractive to investment. As the COVID-19 

experience has shown, the world’s economies are vulnerable to sweeping and 

unexpected change and we need resilience and flexibility in our policies, plans 

and systems in order to weather such challenges. It is therefore critical that the 

future-looking principles and vision adopted for the industry are ones which will 

allow the potential gains to unfold and the risks to be mitigated. 

13 In dealing with the principles and vision for the sector, the Draft White Paper 

refers to various existing government policies which "anchor" the framework of 

the paper, including the National Development Plan, the Broadcasting Digital 

Migration Policy and the National Integrated ICT Draft White Paper. It also lists 

a number of policy principles on which the Draft White Paper is based, including 

promotion of South African content, freedom of expression, diversity, regulatory 

parity, economic growth and consumer protection.3  

14 MultiChoice is generally in agreement with the policy principles articulated in the 

Draft White Paper, which have underpinned the broadcasting and 

communications sector for some time.  

15 Notwithstanding our support for these principles, the Draft White Paper process 

offers the opportunity to do more; to build on these principles and set a striking 

new vision for the sector; to re-imagine what is possible. In our view, simply 

making a few adjustments to a policy architecture which was built for a fast fading 

analogue world will not sustain the audiovisual sector going forward. We 

                                            

3  Para 1.29 of the Draft White Paper 
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encourage the Department to be bolder and to redesign the policy framework, 

where necessary. 

16 In this spirit, we submit our ideas for a future vision for the sector. 

17 Cornerstones of a new vision for the sector: 

17.1 Putting content first – It is the creation of stories, music, dramas and 

films that sets the audiovisual sector apart from the rest of the ICT 

industry.  The new vision for the sector should be for quality, compelling 

content at every level of the industry. This could include informative 

local news bulletins on community broadcasters, relevant educational 

programming on the public broadcaster and high-end co-productions 

on our commercial players. A "content first" vision sees policies, 

regulations and funding primarily geared to support and facilitate the 

development of diverse audiovisual content. South Africans are natural 

story tellers: let the final White Paper assert a vision of many, varied 

stories being given life and being shared with the world, through an 

enabling, supportive policy and regulatory environment. 

17.2 Embracing technological change – The current broadcasting policy 

regime was designed for an analogue terrestrial environment which is 

now a dying technology. Things have moved so fast that even the 

successor to analogue, DTT, is threatened with obsolescence as more 

and more people are migrating to mobile and broadband platforms for 

news, information and entertainment. As viewing shifts to online and 

apps, the broadcasting value chain is changing. Instead of resisting this 

change by designing our policy around legacy systems, technologies 

and platforms, a future looking vision must be open to new and better 

ways of delivering audiovisual services. A new vision for the sector 

must envisage an inclusive and thriving ecosystem of multiple 

platforms and multiple technologies.   

17.3 Stimulating investment and growth – The audiovisual environment 

is risky for investors - audience tastes are fast changing and fickle, 
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products that are expected to be sure-fire hits often fail. Those risks are 

inherent to the industry. Nonetheless, a new vision can and should 

prioritise strategies to stimulate investment and growth. A more flexible 

regulatory regime, less red-tape, fewer compliance burdens, and more 

responsive government incentive schemes are just a few of the ideas 

to be considered. The new vision must be unapologetic about wanting 

to stimulate new investment and growth in the sector.  

17.4 Growing jobs and skills – A wide range of skills are needed to put 

even a minute of programming on air. From writers to camera operators 

and from make-up artists to engineers – every audiovisual production 

is highly collaborative. A future vision for the sector should envisage 

the creation of many new jobs and skills to support a thriving local 

audiovisual sector. 

17.5 Honouring our ties to Africa – A vision for the sector must take into 

account and advance our ties to the African continent. A forward 

looking vision must go beyond advancing only South African content 

and South African ownership in audiovisual operators and must 

recognise African representation on a reciprocal basis and support the 

development of regional and continental audiovisual content policies at 

SADC and the African Union. 

18 Given the disruption which is occurring in the sector as a result of the entry of 

global OTT players, it is vital that the final White Paper provide for appropriate 

ways for these global players to contribute to national goals. The goals won’t be 

achieved if global players are allowed to win revenue at the expense of local 

players (and to take those winnings offshore) without contributing to local content 

development, BBBEE or the local tax base etc. While global OTT players may 

not necessarily be expected to contribute to the achievement of objectives such 

as local ownership or BBBEE, they should be required to contribute in other 

ways, such as financial contributions, the development of the local production 

sector and appropriate regulation. A solution must be found which allows for 

financial and other contributions to be made by these players to the achievement 

of national objectives.  
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19 To fully realise a new vision for the sector, it is also critical that policy and 

regulation support risk taking, innovation and investment. For the sector to reach 

its full potential, it must not be stifled by inappropriate regulation. A key objective 

is to ensure a considered policy and legislative framework that ensures that 

regulation is proportionate and addresses clearly identified harms without stifling 

growth, innovation and freedom of expression.  

20 MultiChoice therefore proposes the inclusion of the following additional principles 

to guide the regulation of the South African audiovisual sector moving forward: 

20.1 Rationale for regulation: The rationale for regulation should be 

rigorously interrogated and articulated.   

20.2 Clearly defined regulatory objectives: Clearly defined regulatory 

objectives should be identified, with a clear correlation between 

regulation and the desired outcomes. 

20.3 Evidence-based: Regulation should be evidence-based, and 

supported by thorough analysis, research, regulatory impact 

assessment and international best practice. 

20.4 Regulate only to the extent necessary: Greater reliance should be 

placed on market forces.  Services should be regulated only to the 

extent that the defined regulatory objectives cannot be achieved in a 

free market environment. 

20.5 When regulation is necessary, it must be appropriate, effective 

and proportionate: Regulatory proposals should serve policy 

objectives as effectively and efficiently as possible, without 

unnecessary red tape or unduly stifling the regulated service or 

burdening the service provider or the regulator.  A decision to impose 

obligations on services should be made only after considering the goal 

of the obligation at hand and the proportionality of that obligation, and 

balancing the social benefits of the obligation against the economic 

costs for the providers, the regulator, the public and the economy. 
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20.6 Regulate no more than necessary to achieve stated objectives: 

Given the inroads which regulation makes into freedom of expression, 

regulation should be prefaced by the question whether less restrictive 

means could have been used to achieve the purpose of the regulation. 

20.7 Enabling and flexible rather than restrictive: Extensive regulatory 

intervention distorts the market, stifles innovation and investment, and 

lessens competition. In contrast, light touch and flexible regulation 

fosters innovation. The Internet thrived because it was largely 

unregulated.  Rapid technological development means operators need 

to respond to change by constantly re-evaluating their offerings, and 

adapting quickly.  The framework should be enabling and sufficiently 

flexible to allow services to act swiftly.   

20.8 Self-regulatory and co-regulatory solutions: Governments and 

regulators are increasingly open to self-regulatory and co-regulatory 

systems which put the responsibility on players to fund and implement 

compliance systems. South Africa has allowed for such self-regulation 

/ co-regulation in the advertising and broadcasting environment for 

many years with great success. These systems are often leaner, more 

cost effective and have quicker turn-around times than traditional 

regulatory options. The framework should advance self-regulatory and 

co-regulatory systems.  

20.9 Africans in Africa. South Africa should embrace and strengthen our 

African roots through enabling and supportive policy and regulation.  

20.10 Geared for globalisation: Policy and regulation should enable service 

providers to compete effectively, both at home and in global markets. 

It should allow companies to keep abreast, and to grow and develop 

unhindered by unnecessary regulation.  

20.11 Future proof: Not only is the pace of convergence and technological 

development immense, but it is difficult to anticipate developments. 

The rate of change is outpacing regulation.  The framework should be 
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forward-looking and sufficiently flexible to adapt to technological and 

other developments. 

20.12 International best practice:  We ought to learn from other jurisdictions 

whose approaches to policy and regulation have succeeded and those 

which have not.      
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CHAPTER 3 OF THE DRAFT WHITE PAPER: LICENSING FRAMEWORK 

Context for a new licensing framework 

21 The licensing framework in Chapter 3 of the ECA was a fit for purpose framework 

when it was developed in the early 2000s - broadcasting services were still easily 

identifiable and technology specific (using mainly analogue systems with a small 

portion of the population on digital satellite).  

22 But as the digital environment has grown, broadcasting has shrunk to become a 

subset of a much broader range of audio and audiovisual services which use a 

variety of different technologies. Furthermore, in the age of the internet, many of 

these services are borderless, meaning anyone, anywhere in the world has the 

ability to create and provide a broadcasting-like service to any user, regardless 

of that user’s geographic location. 

23 The current licensing and regulatory framework for broadcasting services, which 

excludes the new audio and audiovisual services, has enabled local and global 

OTT players to offer South Africans "TV like" services, unhindered by any 

broadcasting licence conditions or regulations. At the time, policy and legislation 

did not anticipate the socio-economic impact that such services would have in 

the country or how they would impact the competitive landscape. 

24 Increasingly it is being accepted, both locally and globally, that the entry of new 

audiovisual services requires the updating of outdated regulatory frameworks. 

The Competition Commission recently published a Position Paper on 

Competition in the Digital Economy in which it recognised the disruptive nature 

of digitalisation and the impact that it has had on traditional providers of goods 

and services, on the one hand, and the need for regulators such as the 

Commission to adapt in this world of rapid technological change, on the other.4 

                                            

4  Competition in the Digital Economy, Report for public comment, Competition Commission of South 

Africa, 4 November 2020, para 4.2 
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25 In light of the developments in the audiovisual sector, MultiChoice is in broad 

agreement with the Draft White Paper’s view that South Africa’s current licensing 

framework must be updated and that new audiovisual services should be brought 

into the regulatory framework.  

26 We note that the broad approach in the Draft White Paper is in line with a similar 

approach of the European Union, which, through the Audiovisual Media Services 

Directive5, highlighted the importance of a broadcasting regulatory framework 

that should take into account structural changes, the spread of ICT and 

technological developments on business models (especially on the funding of 

commercial broadcasting) and which should ensure optimal conditions for 

competitiveness and legal certainty.6 

27 In seeking to update the South African licensing framework and ensure that it 

responds to the changes occurring in the new landscape, we caution that the 

policy maker should not try to force the old analogue approach into the new digital 

environment – this will inevitably result in a clumsy and cumbersome framework 

based on outdated concepts.  

28 While we commend the Draft White Paper for proposing a new, more expansive 

licensing framework which better reflects the reality of the audiovisual 

environment, we believe there are aspects which can be amended, streamlined 

and simplified. We propose some modifications to the approach below. 

 

                                            

5  Directive 2010/13/EU of the European Parliament and of the Council of 10 March 2010 on the 

coordination of certain provisions laid down by law, regulation or administrative action in Member 
States concerning the provision of audiovisual media services, as amended by Directive 2018/1808 
of the European Parliament and of the Council, of 14 November 2018 ("the Audiovisual Media 
Services Directive") 

6  Audiovisual Media Services Directive, pg L95/1 
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MultiChoice supports development of expansive, enabling licensing framework 

29 MultiChoice supports government's proposal to "develop a new policy, legislative 

and regulatory architecture to integrate AAVCS into a new licensing framework".7 

30 MultiChoice supports the inclusion of new audiovisual services, including on 

demand content services and video sharing platforms, within the ECA 

framework.  

 

Replacing "narrow" broadcasting services with "broader" AAVCS 

31 MultiChoice agrees with the Draft White Paper statement that -   

"The narrowness of the current statutory definition of broadcasting services 
and the overly platform-specific approach to its application by the regulator is 
failing to capture the range of new audiovisual content services proliferating 
online beyond the borders of nation states."8 

32 We support the Draft White Paper's proposal to replace the narrow broadcasting 

services definition with a broader reference to audio and audiovisual content 

services ("AAVCS"), subject to our comments that follow.  

33 The Draft White Paper proposes defining "audio and audiovisual content service" 

as "a service where the principal purpose of the service or a dissociable section 

thereof is devoted to providing audio and/or audiovisual programming to inform, 

entertain and educate the public and is distributed over electronic 

communications networks under the editorial responsibility9 of a recognised 

natural or juristic person." 

34 We generally agree with the proposed AAVCS definition, although we have some 

reservations about the use of the term "editorial responsibility", dealt with below.  

                                            

7  Para 3.1.8 of the Draft White Paper  
8  Para 3.1.8 of the Draft White Paper  
9  The Draft White Paper defines editorial responsibility as "the exercise of effective control by either a 

natural or legal person over both the selection of the programmes and their organisation in a 
catalogue" 
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35 We also suggest that since the text of the definition clearly indicates that the term 

denotes a service that is devoted to providing either an audio and/or audiovisual 

programming, the term itself does not have to refer to audio and audiovisual, it 

suffices to use just the term "content service" which is defined to include both 

sound and/or video. 

36 Limiting the definition of AAVCS to a service that is "under the editorial 

responsibility of a recognised natural or juristic person," may mean that the 

definition of AAVCS does not fully cover those platforms where there is no 

editorial responsibility over content that is hosted on the platform and streamed 

to users (e.g. video sharing platforms). In the case of video sharing platforms, 

the question arises as to whether the platform can be understood to have 

effective control over its hosted content, as it is not necessarily selected or 

organised by the platform. The European Audiovisual Observatory highlighted a 

possible shortcoming of the somewhat narrow definition of editorial responsibility, 

indicating that "it would mean that, as far as the requirements of the Directive are 

concerned, a provider that neglects its supervisory duties would be placed in a 

better position than one that complies with them." 10 

37 We propose that the final White Paper should also provide for the concept of 

"organisational control" within the definition of AAVCS to provide for cases where 

a platform does not have editorial control, but through automatic and algorithmic 

means, it has the control over how content is organised. The amendment of the 

Audiovisual Media Services Directive in 2018 recognised such platforms and 

required them to provide appropriate measures to protect the general public 

against harmful and illegal content.  

 

                                            

10 IRIS Special: Editorial Responsibility, European Audiovisual Observatory, 2008, pg 23  
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Proposed licensing framework 

Individual vs class licence for content services  

38 The Draft White Paper proposes to carry over the current ECA distinction 

between individual and class licenses to the broader AAVCS licensing 

framework.  It proposes that ICASA will determine whether AAVCS require an 

individual or class licence taking into account specified criteria, subject to 

prescribed turnover thresholds.  

39 MultiChoice does not believe that the distinction between individual and class 

licences is necessary in principle for content services going forward.  Nor do we 

believe that the proposed system for determining individual / class licence 

requirements will be practical or effective. We elaborate on this below.  

Distinction between individual and class licences is not necessary in principle  

40 The Draft White Paper proposes to perpetuate the current ECA licensing 

framework,11 insofar as it differentiates between individual and class licences 

based on their socio-economic impact – apparently "to distinguish between 

SMMEs and big business to give them time to develop".12   

41 The Draft White Paper states that "the regulatory distinction between Individual 

and Class licences remains a critical element as it allows the regulator to make 

distinction between these two types of licences to impose a higher level of 

regulation and public interest obligations on Individual Licensees versus a lower 

level of regulation and obligations on Class licensees".13  

42 MultiChoice does not believe that it is necessary or desirable to differentiate 

between individual and class content service licences.   

43 In addition to individual and class services being differently regulated, a key 

difference is the licensing processes and procedures. Individual services may 

                                            

11  In accordance with Chapter 3 of the ECA, an individual licence is of national or provincial scope, 

while a class licence is of community or community-of-interest scope 
12  Pg 80 of the Draft White Paper  
13  Para 3.2.2 of the Draft White Paper  
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typically only be licensed following an invitation to apply and a comprehensive 

and lengthy licence application process, whereas class services follow a simple 

registration process. In general, because they are understood to have a greater 

socio-economic impact, the regulatory barriers to getting an individual licence are 

much greater than for obtaining a class licence.  

44 MultiChoice does not believe that the cumbersome individual licensing process 

is appropriate for content services.  

45 The individual licensing process poses a regulatory barrier to entry, restricting 

the ability to conduct the licensable activity to persons who have obtained 

permission to operate (usually subject to a prior ITA).     

46 The bureaucratic bottlenecks restricting entry may have been appropriate at a 

time when broadcasting services were the most pervasive medium and the 

primary source of information and entertainment, required scarce frequency 

spectrum, and the provision of a broadcasting service required a substantial 

investment in costly infrastructure.  But these are no longer the defining features 

of audiovisual content services.  

47 Different levels of regulation and public interest obligations can be placed on 

operators without distinguishing between the licensing processes and 

procedures. (Licensing is in any event not a pre-requisite for regulation.  For 

example, Canada has proposed shifting to conditions of service, which impose 

public interest obligations and financial contributions without requiring the issue 

of a licence at all. Similarly, the Draft White Paper proposes regulating, but not 

licensing, VSPs.) 

48 To the extent that it is necessary to differentiate between the substance of the 

regulation for different categories of content services, that does not necessitate 

a different licensing process and procedure. (In the same way as commercial 

free to air, commercial subscription and public broadcasting services are 

regulated differently, albeit that all three are individual licence categories.) 
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49 MultiChoice recommends a simplified model in which all audio and audiovisual 

content services (as proposed to be defined in the Draft White Paper), except for 

sound on demand content services and VSPs, will require a content service 

licence pursuant to a simple and efficient registration process, along the lines of 

the current class licensing procedure.  

Basis for determination of individual vs class licences is unduly complex  

50 The Draft White Paper proposes that, subject to prescribed thresholds, ICASA 

will determine whether an individual or class licence will be required. ICASA will 

be required to weigh up various factors, considering, amongst others, whether 

the service -  

50.1 uses scarce terrestrial spectrum; 

50.2 is national in scope; and  

50.3 has significant influence.  

51 MultiChoice does not believe that the proposed approach will be effective. We 

are concerned that in practice, the practicalities around applying the turnover 

threshold and the complexity of the factors which ICASA is required to consider, 

will make the licensing framework overly complicated to implement. In addition, 

the proposed factors to be considered by ICASA are outdated in the digital 

context.  

Proposed turnover thresholds  

52 The Draft White Paper proposes that –  

52.1 services with a turnover above R100 million per annum will require an 

individual licence, and services with a turnover above R50 million (but 

below R100 million) will require a class licence;  

52.2 the Minister will be empowered to consider amending this initial 

threshold every three years to account for inflation, macro-economic 

shifts in the economy, or any legislation affecting SMMEs; and  
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52.3 ICASA may prescribe other criteria of a socio-economic nature or 

include the measurement of audience size which can be utilised to 

require a licensee to apply for an individual licence even if they are 

below the threshold.14 

53 The Draft White Paper proposes that the threshold "will act as a 'trigger' event 

that lets the regulator and the applicant know that they most likely require an 

Individual or Class licence. The Individual or Class licence will be issued for a 

defined period irrespective of fluctuations below the annual turnover threshold 

during the licence period, but the licensee may apply mid-term and again at the 

renewal of the licence for a licence re-categorisation based on annual turnover 

performance during the licence period".15  

54 These proposals provide insufficient clarity and predictability as to whether and 

in which circumstances an individual or class licence will be required.  

55 The Draft White Paper provides some examples of how the threshold system will 

work. For example, it states:  

"If the AAVCS is on a satellite platform, it does not use scarce terrestrial radio 
frequency spectrum in the broadcasting services band; and if it has low 
audience numbers, low influence and an annual turnover in the preceding 
financial year lower than R100 million and higher than R50 million it would 
require a Class Licence. However, if the very same service were to grow over 
time to have either large audience numbers or an annual turnover of R100 
million or greater it would have to apply for an Individual licence and attract 
higher levels of regulation and public interest obligations."16 

56 The proposed threshold system is overly complicated, impractical and 

cumbersome. For instance: 

56.1 How will ICASA collect this information from an AAVCS? What if a 

non-South African based AAVCS, which has never required a licence 

before and / or has been not been required to submit annual financial 

                                            

14  Paras 16 to 19, and 3.3.8 to 3.3.15 of the Draft White Paper  
15  Para 3.2.12 of the Draft White Paper  
16  Para 3.3.15 of the Draft White Paper  
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statements, opts to not comply with these requirements, how will 

ICASA compel the AAVCS to comply? 

56.2 The reference to a service's revenue or audience numbers to guide its 

licensing arrangement pre-supposes a pre-existing service, with 

existing audiences and revenue. But this overlooks that the licence is 

a prerequisite to entry. Revenue and audience figures are therefore a 

blunt tool, because, at its inception, a new service will have no revenue 

or audience.  

56.3 How will the revenue be determined? Is the R100 Million (individual) or 

R50 Million (class) revenue South Africa only revenue and is this only 

on the licensed (or to be licensed) activity or total revenue. As an 

example, if a mobile network operator establishes an AAVCS on top of 

their electronic communications service, will the threshold apply based 

on its total revenues (electronic communications services + AAVCS) or 

only the revenues generated by the AAVCS? Similarly, if a 

multinational AAVCS establishes itself in South Africa, should ICASA 

measure its international or domestic revenues? 

56.4 When will a service provider be required to apply for an individual 

licence? Must it "upgrade" from a class to an individual licence if it 

exceeds the financial threshold in one or more years? Must it 

downgrade if it drops back below the financial threshold? What if the 

service had a "bumper" year with higher than normal revenue (e.g. due 

to a COVID lockdown temporarily boosting revenue)? What happens 

to a class licensee who subsequently requires an individual licence, but 

fails to apply for one? 

57 We think the proposed turnover thresholds overly complicate the licensing model 

and will result in unnecessary increased administrative costs for ICASA and 

uncertainty for licensees.   



 

18 

"Uses scarce terrestrial spectrum"  

58 Using a frequency spectrum based scarcity rationale for AAVCS reflects 

"terrestrial" thinking.  

59 In the analogue age, radio frequency spectrum was a scarce resource. In the 

digital age and with South Africa’s 7-MUX DTT plan, which will enable ±32 HD 

channels or ±140 SD channels or a combination, radio frequency spectrum is no 

longer as scarce a resource. All an AAVCS that seeks to distribute content 

through the DTT network requires is multiplex capacity and, based on their 

requirement, it may be a full multiplex or a portion of a multiplex.  

60 In the new model, the AAVCS licence should be de-coupled from infrastructure 

which means it should be decoupled from the spectrum as well. It follows that 

the scarcity rationale should play a role only for those ECNS licensees which 

deploy terrestrial broadcasting infrastructure that requires the scarce frequency 

spectrum in the broadcasting bands. Only an ECNS licensee should be able to 

apply for radio frequency spectrum to carry a multiplex and offer capacity on the 

multiplex to an AAVCS licensee. 

61 The use of terrestrial spectrum is no longer a relevant consideration for whether 

an AAVCS service should require an individual or class licence. 

"National in scope" 

62 The proposal to require ICASA to consider whether the service is national in 

scope also reflects outdated terrestrial thinking.  

63 AAVCS platforms have become global in nature, where content is crisscrossed 

through multiple networks to reach multiple users spread across multiple 

locations throughout the globe. To truly incorporate these new platforms into 

legislative and regulatory frameworks, a new type of thinking is required. To use 

old style thinking with these new platforms will not do justice to the complicated 

nature of regulating unbounded platforms that disregard borders. 

64 More video content is consumed through mobile devices, where television is no 

longer a household service, but more of a personal service that is available to 
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the user regardless of location. To therefore have a licensing framework that is 

based on national geographic scope does not cater for this shift in video 

consumption. 

"Has significant influence"  

65 The proposal to consider whether a service has significant influence echoes the 

current ECA licensing framework, which empowers ICASA to consider the socio-

economic impact of the service. s5(3)(e) of the ECA states that ICASA can 

determine that an individual licence is required where it finds a service has 

significant impact on socio-economic development.  

66 Both terms - "significant influence" and "socio-economic impact" - are vague and 

difficult to measure, may be open to manipulation, and could have arbitrary 

results. For instance, a global audiovisual content service which has recently 

launched in South Africa may initially have limited influence and socio-economic 

impact within the country and therefore may qualify for a class licence. But its 

global resources and footprint would give it significant advantages against local 

competitors who may be compelled to undergo the more onerous individual 

licensing process. 

67 MultiChoice submits that the proposed Draft White Paper licensing model, and 

particularly the proposed thresholds, reflect outdated thinking and will be 

unwieldy to implement. MultiChoice does not believe it is necessary or desirable 

to differentiate between individual and class service licences. 

Linear vs on demand content service licensing 

68 The Draft White Paper proposes differentiating between linear and on demand 

content services insofar as their licensing is concerned (leaving aside differences 

in their regulation for now). For example, it states:  

"There are a wide variety of AAVCS available as non-linear VOD services on 
the Internet making it difficult to determine whether or not an OCS would 
require a licence or not. International benchmarking suggests that OFCOM in 
the UK represents the best practice on how to deal with this assessment. In 
line with the best practice approach, legislation should provide specific criteria 
to guide OCS and the regulator. A simple approach is that if the OCS offering 
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provided to South African citizens is likely to compete with broadcasting 
services, and the nature of material and the means of access would lead 
consumers to expect a degree of regulatory protection and if it meets the 
threshold requirement set out in the licensing framework it is likely that it 
requires a licence…." 

69 MultiChoice supports the Draft White Paper's proposal that a linear broadcaster 

will have a right to offer an associated on demand service which is part of the 

linear broadcasting service.17   

70 However, MultiChoice is concerned that the Draft White Paper reflects a siloed 

approach to linear and on demand services, which incorrectly perceives the two 

as parallel offerings.  

71 If it is accepted that all content services (except VSPs) should hold a content 

service licence, then the next question is whether it makes sense to have 

separate types of licences for linear and on demand content services. 

Increasingly, AAVCS are offering a combination of linear and on demand 

programming. Services are increasingly providing both, and the lines between 

linear and on demand offerings of a single service provider are likely to blur 

increasingly. In light of this, would it not be better to offer AAVCS a single licence 

which would permit linear content or on demand content or a combination of 

both? 

72 Audiences have multiple options with regards to how they consume content, and 

these options are exercised at the user’s whim, without regard for the type of 

licence an AAVCS holds. A user can watch a linear broadcast of the President’s 

speech or the news for specific information that they require at a specific time 

and a minute or five minutes later, switch to a short on demand video that they 

just saw trending on social networks, following which they move on to a full length 

movie that is available on an AAVCS’ catch-up service or rented via a rental 

service.  

73 Based on audience shifts in content consumption, almost all AAVCS licensees 

may offer a portion of either of the services. A video sharing platform may decide 

                                            

17  Pg 82 of the Draft White Paper  
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to offer original content, which therefore would be defined as on demand (the 

service would be exercising editorial control on this original content) and an on 

demand content platform may decide to offer live sports as an example, which 

would fall under the definition of broadcasting/linear content. For example, while 

services such as Netflix and ShowMax are broadly perceived as being on 

demand, both have launched linear streaming channels. YouTube provides both 

user generated content and content under its editorial control.  

74 For a licensing framework to therefore break down AAVCS into different types of 

services (linear, on demand and video sharing) means the framework is not in 

tune with the shift in audio and audiovisual content consumption and how that 

content is served. Breaking these services down not only complicates matters 

for the licensee/potential licensee, but also for ICASA, which will have to license 

these services. This is another reason why MultiChoice proposes that the new 

licensing framework should provide for a single content service licence category.  

75 The breaking down of AAVCS licences into linear and on demand, as proposed 

by the Draft White Paper should be done away with.  

76 There should be a single composite content service licence, which permits the 

licensee to offer any combination of linear and/or on demand content services 

with a single licence.  

Different regulatory approach to linear and on demand 

77 The Draft White Paper states that "on-demand content services will generally 

have less regulation than traditional over-the-air broadcasters"18 but does not 

explain why this should be the case in the new regime. In the old analogue 

regime, audiences were not able to control the content they received. This is no 

longer the case - audiences generally have a mix of different kinds of services 

and exercise much more control over what they watch and when. Moreover, the 

traditional linear services are losing audience share to the new on demand 

services and are declining in terms of their influence and pervasiveness. 

                                            

18  Para 3.1.13 of the Draft White Paper  
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Therefore the old justifications for heavier regulation of linear services no longer 

exist. 

78 In this context, MultiChoice foresees that unless the principle of technological 

neutrality is applied, the end result may still comprise a two-tier system of 

regulation, where traditional linear broadcasting content continues to face heavy 

regulation and the new on demand content has much less regulation. The 

regulatory system must adjust to reflect the fact that the rationale for old-style 

broadcasting regulation is diminishing as linear services recede in importance – 

they are no longer the primary source of influence and information. As the 

environment changes, it makes little sense to regulate the traditional linear 

content more heavily than the content of the on demand competitors who are 

exceeding them in influence and reach. It therefore makes sense to move 

towards more flexible regulation, as the diagram below shows. 

 

79 MultiChoice submits that: 

79.1 The holders of content service licences should be permitted to provide 

linear content, on demand content or a combination of the two. 

79.2 The regulatory framework should acknowledge that linear content 

should in principle not be more heavily regulated than on demand 

content. The new framework should move towards a more flexible, 

lighter touch approach to both kinds of content, although the exact 

regulatory and compliance mechanisms used may differ according to 

what is practical given the nature of the content and the service and, in 

particular, whether it is provided on a public, commercial free to air, 

subscription or community basis. 
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Public service, community and commercial licensees 

80 The Draft White Paper proposes that the concept of the three tiers of 

broadcasting, namely public service, community and commercial (free to air and 

subscription) should be maintained. MultiChoice agrees with this proposal.  

81 Rather than determining the level of public interest contributions on the basis of 

whether a service is linear or on demand, it makes more sense to apply public 

interest contributions on the basis of the tried and tested model of whether a 

service is a public service, a community service or a commercial service. This 

approach is well established in broadcasting policy in South Africa and in the 

ECA and MultiChoice sees no reason why this should not be carried over into 

the new framework. 

82 The three tiers – public service, community and commercial (commercial free to 

air and commercial subscription) - should be maintained in the AAVCS licensing 

framework to guide ICASA in the level of public interest obligations that apply to 

licensees, with the public content service attracting the greatest public interest 

obligations. 

83 We further support the proposal to expand the community tier beyond geographic 

community and community of interest to allow the provision of educational and 

health content by non-governmental organisations (NGOs).  

 

Reporting to the regulator 

84 The Draft White Paper proposes that all AAVCS operating in South Africa, 

regardless of whether they are required to hold a licence or not, must provide the 

regulator with annual audited financial records and user / subscriber / audience 

numbers. MultiChoice supports this proposal.   

85 A further idea would be to direct ICASA to collaborate with SARS around SARS’ 

implementation of the Regulations prescribing Electronic Services for the 
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purpose of the definition of Electronic Services in s1(1) of the Value Added Tax 

Act, 1991. 

86 Through these regulations, SARS has been able to collect VAT from electronic 

services provided by multinational companies such as Facebook, Apple, 

Amazon, Netflix, Google, etc. However, SARS does not distinguish whether the 

service is a regulated or unregulated service. It also does not determine which 

service (within a stable of multiple services from a single company) is responsible 

for what percentage of the VAT paid; VAT is simply calculated based on charges 

to the consumer, regardless of service. This may not be ideal, but it may provide 

ICASA with a view on how to compel licensees (or potential licensees) to comply 

with licensing and regulatory obligations. 

 

Summary of MultiChoice proposals on new content service licensing framework 

87 The definition of AAVCS should be widened to include reference to 

organisational control over content to accommodate instances where there is no 

editorial control per se, but through automatic and algorithmic means, 

organisations have control over how content is organised. 

88 The new licensing framework should be streamlined as follows: 

88.1 The distinction between individual and class content service licences 

should fall away – a new standalone content service licence category 

should be created.   

88.2 All AAVC services (with the exception of sound on demand content 

services and video sharing platforms) should be required to hold a 

content service licence, pursuant to a simple and efficient registration 

process, along the lines of the current class licensing procedure.  

88.3 Content service licensees should be permitted to provide linear and on 

demand content or a combination thereof under a single licence. 
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88.4 Linear content should in principle not be more heavily regulated than 

on demand content – the new framework should move towards a more 

flexible, lighter touch approach to both kinds of content, although the 

exact regulatory and compliance mechanisms used may differ 

according to what is practical given the nature of the content. 

88.5 The licence categories of community, public and commercial (free to 

air and subscription) should be maintained when the content services 

are licensed by ICASA, to guide ICASA in the level of public interest 

obligations that apply to licensees, with the understanding that the 

public content service should have the most significant public interest 

obligations. 

88.6 All content services available to audiences in South Africa, regardless 

of whether they are required to hold a licence or not, must provide the 

regulator with annual audited financial records and user / subscriber/ 

audience numbers.  

 

Radio frequency licences and spectrum issues 

89 The Draft White Paper makes various proposals in relation to spectrum and radio 

frequency licences. 

DTT spectrum licences 

90 In the analogue environment, spectrum was inextricably linked to a broadcasting 

service. This is because analogue technology does not have spectrum efficient 

characteristics (a single television channel was assigned the full 8MHz spectrum 

channel). DVB-T and later DVB-T2 brought about spectrum efficiency, where the 

same 8MHz spectrum channel could be assigned to a multiplex, with capacity for 

multiple television channels and radio services. The spectrum efficient nature of 

the DVB-T2 technology coupled with advancements in compression 

technologies means that terrestrial broadcasting spectrum is no longer as scarce 

a resource as it was with analogue technology. 
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91 Although the Draft White Paper proposes that, with respect to new DTT licences, 

the ECNS operator will be issued the radio frequency licence, it also states that 

legacy analogue broadcasters must be migrated on no less favourable terms and 

should obtain radio frequency spectrum licences for DTT multiplexes.  

92 MultiChoice is of the view that AAVCS licences should be de-coupled from 

infrastructure, including the radio frequency spectrum (which should be within 

the scope of an ECNS licensee). We recommend that legacy analogue 

broadcasters should link their assigned radio frequency spectrum licence to an 

ECNS licensee or alternatively, should be issued with an individual ECNS 

licence, coupled with a radio frequency spectrum licence in the terrestrial 

broadcasting spectrum bands. 

93 The de-coupling of infrastructure and radio frequency spectrum from AAVCS will 

require new arrangements post analogue switch off, wherein new DTT multiplex 

radio frequency spectrum will be assigned to an ECNS licensee, who will in turn 

be required to allocate multiplex capacity to AAVCS licensees. 

94 Our proposal with regards to DTT and multiplex capacity is: 

94.1 An AAVCS that seeks to use this capacity should go through a simple 

application process for multiplex capacity with ICASA, which should be 

taken through a public consultation process. 

94.2 If the public consultation process does not yield any responses from 

the public and/or other AAVCS licensees, then the licensee should be 

granted multiplex capacity as applied for. 

94.3 If the public consultation process yields responses from the public 

and/or other AAVCS licensees, then ICASA may elect to take the 

application through a "beauty contest" for the multiplex capacity applied 

for or invite ECNS licensees to apply for radio frequency spectrum for 

an additional multiplex/multiplexes (this would of course be where the 

7-MUX plan cap has not been reached). 
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Digital to digital migration 

95 An issue that the policy maker and the regulator have been silent on over the 

years is digital-to-digital (D2D) migration, where post analogue switch off, 

transmitters require re-tuning to frequencies below 694MHz, in line with the 

country’s 7-MUX plan. We are pleased that the Draft White Paper has addressed 

this issue.  

96 The proposal that beneficiaries of the 700MHz and 800MHz digital dividend 

bands will fund D2D migration19 is highly welcomed as it provides clear guidance 

on an issue that has been long standing in the sector. We agree with this 

proposal. 

Community broadcasting 

97 We are also in agreement with the Draft White Paper that the design of the 

7-MUX plan, with provincial wide single frequency networks (SFNs), does not 

cater for the current framework of community broadcasting service licensing and 

that a solution for this is required.20  

98 The 15% community broadcast capacity on MUX1, which is a national multiplex, 

is not suitable for community broadcasters. A solution could then be, as the Draft 

White Paper proposes, that community broadcasters be provided capacity in 

multiplexes which should be assigned spectrum in the VHF bands. The Draft 

White Paper specifies 174 – 223MHz and 238 – 267MHz bands, while SANS 

862 specifies 174 – 238MHz and 246 – 254MHz bands.21 In this case, we would 

recommend the SANS 862 specified bands. The challenge in this regard is that 

in a single community, ICASA would need to license more broadcasters in order 

to at least attempt to fill all of the capacity available on a multiplex. This may not 

always be feasible or sustainable, based on different community dynamics. The 

policy maker may also consider the option of provincial wide community 

                                            

19  Para 3.5.11 of the Draft White Paper  
20  Para 3.5.13 of the Draft White Paper  
21  SANS 862:2020 (ed. 3) National Standard: Set-top box decoder for free-to-air digital terrestrial 

television, pg 10 
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television, where these broadcasters are allocated capacity in one or more of the 

7 multiplexes, limited to a provincial SFN. 

Interference on DTH services 

99 The Draft White Paper’s analysis of the situation with regards to radio frequency 

spectrum in the DTH bands, where the licensing of fixed service links introduces 

interference with DTH services, is absolutely correct.22 This is an area where, if 

assignments are correctly coordinated between radio frequency spectrum 

applicants and incumbents, the issue would be eliminated.  

100 We believe ICASA should do more in the area of frequency coordination to 

mitigate against the interference cases that have been experienced by DTH 

services.  

  

                                            

22  Para 3.5.16 of the Draft White Paper  
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CHAPTER 4 OF THE DRAFT WHITE PAPER: PUBLIC BROADCASTING  

Key Policy Principles for Public Broadcasting 

101 The SABC, as the public broadcaster, plays a central role in the country’s 

audiovisual system, bearing significant public interest contributions. Given the 

importance of the public broadcasting mandate, it is only right that the Draft White 

Paper should single out the public broadcaster for special attention in this review. 

In our view the Draft White Paper offers an opportunity to re-imagine what it is 

needed from our public broadcaster in the context of a rapidly changing 

audiovisual environment.  

102 In the words of Ofcom:  

"There is now an urgent need for a new framework to support an effective 
transition to public service media (PSM), straddling online and broadcast TV. 
This will need to be established by primary legislation. The framework needs 
to be flexible to stay effective and relevant in a world where the way in which 
PSBs deliver content, and the technology viewers use to view it, will change. 
It should be designed so it can adapt to these future changes." 23 

103 The Draft White Paper refers to several policy principles for the SABC which 

were confirmed at the 2018 Colloquium on the Review of Public Broadcasting 

Policy, namely: 

 The importance of the SABC in nation-building. 

 The need to "re-purpose" the SABC to fulfill its mandate on other platforms 

such as internet and mobile. 

 The need for the SABC to rebuild public trust. 

 The need for the SABC to facilitate innovation and invest in content. 

 That the SABC should continue to rely on a mixed funding model. 

                                            

23  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, pg 4 
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 That in light of the so-called "unfunded public mandate", there is a need for 

government to fund information and content programming. (We do not 

accept the notion of an "unfunded mandate" and we deal with this in more 

detail later in the submission). 

 That any change at the SABC should be implemented responsibly. 

104 Notwithstanding the relevance of some of the above points, many of the issues 

seem to specifically relate to the recent difficulties faced by the SABC rather than 

address the fundamental nature and character of a public broadcaster in South 

Africa in the light of the evolving context. The principles for public broadcasting 

to be set out in the final White Paper should not merely be a response to the 

SABC’s recent travails. The principles should instead set out a bold, future-

looking vision for the Corporation – one which can sustain it in good times and 

bad for the next decade or more. 

105 In this regard it is helpful to reflect on the universal, defining characteristics of 

public broadcasting, including: 

105.1 Universality: Public broadcasting must be accessible to every citizen 

whatever their social level or income and on any platform they primarily 

use to access content. 

105.2 Diversity: The services offered by public broadcasters should be 

diversified in terms of the programme genres, target audiences, and 

the subjects being discussed. 

105.3 Independence: The free flow of information, opinions and ideas are 

only possible where the freedom of public broadcasting is assured from 

political and commercial interests. 

105.4 Distinctiveness: This means the public must be able to distinguish in 

quality and the character of the programmes what sets public service 

programming apart from programming on commercial broadcasting 

platforms. This does not mean the public broadcaster should only do 

programming commercial broadcasters do not cover, but rather that it 
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should do things differently and set high standards driven by public 

interest and not commercial goals.24 

106 Chapter IV of the Broadcasting Act, which sets out the SABC's mandate, reflects 

these defining characteristics. Chapter IV requires the SABC to encourage the 

development of South African expression by providing, in the official languages, 

a wide range of programming that -  

106.1 reflects South African attitudes, opinions, ideas, values and artistic 

creativity; 

106.2 displays South African talent in educational and entertainment 

programmes; 

106.3 offers a plurality of views and a variety of news, information and 

analysis from a South African point of view; and 

106.4 advances the national and public interest.25 

107 In addition, the Broadcasting Act requires that the public service provided by the 

SABC must – 

107.1 make services available to South Africans in all official languages; 

107.2 reflect both the unity and diverse cultural and multilingual nature of 

South Africa and all of its cultures and regions to audiences; 

107.3 strive to be of high quality in all languages served; 

107.4 provide significant news and public affairs programming which meets 

the highest standard of journalism, as well as fair and unbiased 

coverage, impartiality, balance, and independence from government, 

commercial and other interests; 

                                            

24  Public Service Broadcasting: A Best Practices Sourcebook, Banerjee, I. & Seneviratne (Eds.) 

UNESCO, 2005, pgs 15-16 
25  s6(4) of the Broadcasting Act  
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107.5 include significant amounts of educational programming, both 

curriculum-based and informal educative topics from a wide range of 

social, political and economic issues, including human rights, health, 

early childhood development, agriculture, culture, religion, justice and 

commerce and contributing to a shared South African consciousness 

and identity; 

107.6 enrich the cultural heritage of South Africa by providing support for 

traditional and contemporary artistic expression; 

107.7 strive to offer a broad range of services targeting, particularly children, 

women, the youth and the disabled; 

107.8 include programmes made by the SABC as well as those 

commissioned from the independent production sector; and 

107.9 include national sports programming as well as developmental and 

minority sports.26 

108 A key theme of the SABC's Charter is that it enjoys freedom of expression and 

journalistic, creative and programming independence. The SABC Board is 

explicitly mandated to protect the above freedom and independence. Among the 

core editorial values for the SABC are: 

108.1 Equality - providing programmes for everyone, in all the official 

languages, and promoting universal access to its services. 

108.2 Editorial Independence - the journalistic, creative and programming 

independence of the SABC staff, and the constitutionally protected 

freedom of expression. 

108.3 Nation Building – promoting national identity and culture, and 

providing citizens with the information they need to participate in 

building our democracy.  

                                            

26  s10(1) of the Broadcasting Act  
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108.4 Diversity - reflecting South Africa's diverse languages, cultures, 

provinces and people in its programmes. 

108.5 Human Dignity - respecting the inherent dignity of all South Africans, 

reflecting them in all their diversity, and does not use language or 

images that convey stereotypical or prejudiced notions of South Africa's 

races, cultures and sexes. 

108.6 Accountability - in discharging their editorial responsibilities, SABC 

management and staff are accountable to the SABC Board, which is 

charged with ensuring that the corporation complies with the Charter. 

108.7 Transparency - ensuring that the principles of honesty, openness and 

transparency govern every aspect of the SABC’s relationships with 

shareholder, stakeholders, suppliers and the public. 

109 The mandate, the objectives and the values are all laudable and appropriate for 

a public broadcasting service. MultiChoice submits that the mandate for public 

broadcasting laid out in the Broadcasting Act remains as relevant today as when 

it was first promulgated. We agree with the proposal in paragraph 4.2.2.1 of the 

Draft White Paper that the Charter and Objectives of the Corporation are still 

highly relevant and should be retained in the Broadcasting Act. The final White 

Paper should reaffirm these provisions as the principles which should continue 

to guide the SABC going forward. 

 

Legislative Amendments  

110 MultiChoice supports the proposal that the current Broadcasting Act should be 

renamed the "South African Broadcasting Corporation Act" and we further 

support the changes proposed to the definition of public broadcasting. However, 

we submit that the definition should be adjusted to include all platforms operated 

by the SABC, both linear and non-linear.  
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111 The Broadcasting Act and the abovementioned objectives must guide the 

SABC's conduct regardless of the nature of the AAVCS provided. 

 

Commercial Division of the SABC 

112 Among the amendments proposed to the Broadcasting Act is that the separation 

of the SABC into two divisions; a public and commercial broadcasting service, 

be done away with. 

113 The Draft White Paper states that this has been "a policy failure since inception", 

as certain public services have been more commercially successful than their 

commercial counterparts. Although no data is provided to support the statement, 

the Draft White Paper also states that it has become impractical and expensive 

to maintain the two separate divisions. 

114 MultiChoice has no in principle objection to the Draft White Paper’s proposal on 

the commercial service division.  However, further information on how the shift 

will be implemented fairly and transparently needs to be provided in the final 

White Paper.  

115 The SABC currently holds a number of public commercial broadcasting licences 

including Metro FM, 5FM, Good Hope FM and SABC 3. Currently, these are 

essentially commercial services, almost indistinguishable in their programming 

from privately owned commercial broadcasting services. They have much lower 

local content requirements than public broadcasting channels and the radio 

services have zero or minimal language and other genre requirements.  

116 The Draft White Paper states that these licences should be converted to public 

broadcasting licences, but it does not provide any detail on whether and how the 

nature and programming on these services should change. MultiChoice submits 

that it would be irregular for these licences to be converted to public broadcasting 

services in name only. Since the Draft White Paper is very clear that the current 

SABC commercial services do not assist in protecting and enhancing public 

content, it would make no sense to leave their programming unchanged. If they 
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are to be converted into public licences, then their programming must shift to 

emphasise public broadcasting. In practical terms this would mean, for instance, 

that after the conversion, a Metro FM should sound more like an Ukhozi FM than 

a Kaya FM.  

117 In this regard, it is concerning that the Draft White Paper speaks about ensuring 

that government funding in the future does not go to SABC "stations or 

programming that are commercial per se".27 This seems to indicate that it is 

envisaged that the SABC will continue to have commercial stations in the future, 

even after it no longer has a commercial division. But why should the public 

broadcaster continue to have commercial services when these commercial 

services do not assist in neither funding nor delivering the public broadcaster’s 

mandate? 

118 MultiChoice recommends that the final White Paper must provide further 

guidance on how the current services in the commercial service division of the 

SABC will be converted into authentic public broadcasting stations and channels 

through a public and transparent regulatory process. Alternatively, these stations 

could be sold to commercial entities, subject to ICASA approval, to raise funds 

for the SABC’s public mandate with licences being converted to commercial free 

to air on transfer. 

 

Focusing on the public mandate 

119 The Draft White Paper asserts that the key policy question is to "define the 

SABC’s unfunded mandate and ensure that funding is available for specific 

national development or national interest programming and to ring-fence 

government funding at the level of the specific programming."28 

120 MultiChoice submits that defining the key policy issue in this way is too narrow. 

Public broadcasters around the world are facing grave challenges to their future 

                                            

27  Para 4.3.5 of the Draft White Paper  
28  Para 4.2.4 of the Draft White Paper  
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and purpose. This is the case even in respect of the world's most successful 

public broadcasting systems.  

121 In December 2020 Ofcom identified "an urgent need to reform the rules, and 

build a stronger system of public-service media that can flourish in the digital 

age" given the "blizzard of change and innovation, with audiences turning to 

online services with bigger budgets".29 Ofcom recognised that:  

"Other factors have also put significant pressure on the financial sustainability 
of the PSB system. The traditional mass-market advertising revenues which 
have been the foundation of commercial PSB income are likely to be of less 
value as broadcast viewing declines. Over time, a shift to online viewing opens 
up new business models, including personalised, data-driven approaches to 
advertisers. Public service broadcasters are having to invest more to develop 
their online strategies, while at the same time maintaining their TV 
broadcasting services." 30 

122 Ofcom concluded that "a new framework is required to deliver the objectives of 

public service broadcasting in an increasingly online world. This must be based 

on a broader concept, which recognises, supports and encourages the delivery 

of Public Service Media (PSM), across a range of broadcast and online 

services".31  

123 The very existence of public broadcasting in the changing audiovisual landscape 

is in question. The final White Paper must engage fully with these debates.  

124 The overarching objective for the final White Paper should be to establish a 

future-looking, enabling and appropriate policy framework which takes into 

consideration the implications of the new environment for the public broadcaster, 

in line with international best practice.   

125 In the UK, Ofcom has noted that the public service broadcasters must take 

important steps to ensure that they continue to thrive in the new environment, 

                                            

29  UK broadcasters ‘unlikely to survive’ without overhaul to regulations, claims Ofcom, Digital TV 

Europe, 8 December 2020 (https://www.digitaltveurope.com/2020/12/08/uk-broadcasters-unlikely-
to-survive-without-overhaul-to-regulations-claims-ofcom/)  

30  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, pg 4 
31  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 2.5 

https://www.digitaltveurope.com/2020/12/08/uk-broadcasters-unlikely-to-survive-without-overhaul-to-regulations-claims-ofcom/
https://www.digitaltveurope.com/2020/12/08/uk-broadcasters-unlikely-to-survive-without-overhaul-to-regulations-claims-ofcom/
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and that this means first and foremost making high quality and more distinctive 

programmes that appeal to audiences across the whole of the UK, including 

young people. In the UK, the key characteristics of the public service mandate 

are seen to include: 

125.1 high quality programmes (well-funded and well-produced);  

125.2 original content (new content rather than repeats or bought-in content);  

125.3 innovative content (breaking new ideas or re-inventing existing 

approaches, rather than copying old ones);  

125.4 challenging content (making viewers think); and  

125.5 widely available services (most people are able to watch it).  

126 As Ofcom remarked, "the next decade will be all about adapting to an 

increasingly global marketplace and to a world in which most media consumption 

is through digital and online services.  With the right strategies and support, the 

PSB system can meet these challenges and continue to play a vital role in the 

UK creative economy and in society".32 

127 Recently the UK Department for Digital, Culture, Media and Sport (DCMS) 

published terms of reference33 for the expert panel appointed to advise on the 

future of public service broadcasting (PSB). In particular, the panel has been 

asked to advise ministers on key policy issues including: 

127.1 Whether the concept of PSB is still needed and, if so, what a modern 

PSB system should contribute to economic, cultural and democratic life 

across the UK. 

127.2 How PSB should be delivered in an age where media consumption is 

increasingly diversified, including considering the roles of different 

                                            

32  Public Service Broadcasting in the Digital Age, Supporting PSB for the next decade and beyond, 

Ofcom, 8 March 2018, para 5.1 
33  Public Service Broadcasting Advisory Panel - Terms of Reference, Department for Digital, Culture, 

Media and Sport, 10 November 2020  

https://eur01.safelinks.protection.outlook.com/?url=http%3A%2F%2Femail.practicallaw.com%2Fc%2F11BnGa4Sn8Am2vOq1gCm8isD3kb&data=04%7C01%7Clara.kantor%40mnet.co.za%7C1a1d4067401141b9f28b08d887ce56da%7C01ea1ee80c1541609922f383f39a19be%7C0%7C0%7C637408667591899128%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=bXfM1EHaN3QWfcVLD3Avcb7%2FZ5oH8jDx7KsB6HMRkD8%3D&reserved=0
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organisations, platforms and services. This will include consideration 

of the future role of the Channel 4 Television Corporation. 

127.3 Whether the legislative and regulatory framework for PSB, when 

viewed in the context of the media landscape as a whole, needs to 

change to ensure that the PSB system can continue to deliver 

sustainably on its objectives. 

127.4 Whether the current funding model for PSB is sustainable in the longer 

term and remains fit for purpose.  

128 In order to thrive in the new environment it is clear that public broadcasters must 

focus on the delivery of their public mandate, above all else. However, the Draft 

White Paper does not assert this point. Rather, it speaks of "government funding 

… [for] specific programming" as if the SABC’s public mandate programming is 

something additional to what it does in the ordinary course.  (From an 

independence point of view it is also not desirable for government to directly fund 

programmes. If government were to fund specific programming, it could 

potentially exert control over the SABC’s programming by limiting funding for 

programming government considers undesirable.) 

129 The alternative (and correct) way to look at this is to put the public mandate at 

the centre of what the SABC does. Public mandate programming should not be 

at the margins of what the SABC does – it should really be all it does. Some of 

this public mandate programming may draw large audiences and may happen to 

be "commercially" successful.  (After all, currently it is the television channels in 

the public service division which are the SABC’s most commercially successful.) 

But that should not be the driving reason why the SABC flights particular content. 

The public broadcaster must strive to offer something distinct from the 

commercial players. As UNESCO describes public broadcasting: 

"Its mandate is not restricted to information and cultural development – public 
broadcasting must also appeal to the imagination, and entertain. But it does 
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so with a concern for quality that distinguishes it from commercial 
broadcasting".34 

130 In the face of increased competition, the public broadcaster should be less 

concerned with trying to emulate commercial broadcasting, but should rather 

focus on carving out a distinct public service offering. In doing this, the SABC 

would give South Africans programmes they cannot get anywhere else, whether 

these be programmes focused on the youth, the disabled, life in rural areas or 

religious programming, to name but a few. 

131 In South Africa, various stakeholders have, over the years, noted the difficulties 

with the SABC’s dual commercial and public service remit. In our view, the new 

environment presents an opportunity for the SABC to return to a public service 

remit. The best route to long-term sustainability for the SABC is to provide a 

meaningful public service to South Africans. It can achieve this by providing 

distinctive public service programmes which set it apart from the content 

provided by commercial players. 

132 When planning the delivery of its public service mandate, it may be necessary 

for the SABC to be more discerning about what it is capable of providing at any 

particular time. It is unrealistic for it to try to do everything. The SABC has itself 

noted that it is subject to numerous expectations and has stated that "the 

organisation will continue to deliver quality content to as many South Africans as 

possible, noting that, with its current funding model and limited platforms, it is 

challenged to deliver to all languages, cultures and religions.35"   

133 We submit that the SABC should have some flexibility to determine its mandate 

priorities within a particular time-period and having regard to the available 

funding, with the public interest being the primary guiding factor. For example, 

the SABC could publish a 3 year plan in which it lays out its public mandate 

priorities for that period. In one 3 year period it may elect to focus on the delivery 

of dramas set in outlying areas, early childhood education and animation while 

in a subsequent 3 year period it may decide to focus on documentary 

                                            

34  Public Service Broadcasting: A Best Practices Sourcebook, Banerjee, I. & Seneviratne (Eds.) 

UNESCO, 2005, pg 14 
35  SABC Corporate Plan and Budget 2018/19 
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programming, African language educational programming and local feature films. 

This is obviously an overly simplified example, but the point is that the SABC 

should not try to (and should not be compelled to) deliver every aspect of public 

mandate programming all the time. It can, after all, only do so much. But if it is to 

thrive in the new environment, the delivery of the public mandate must be central 

to what it does, not an afterthought requiring ring-fenced funding. 

134 The Draft White Paper's reference to an "unfunded mandate"36 is misleading and 

unhelpful. The term seems to be used to describe SABC programming which is 

not commercially viable. The term suggests that "mandate" programming is 

inherently burdensome and is causing a drain on the SABC’s resources. But the 

mandate is not an imposition on the SABC – it is the only reason the SABC exists.  

135 We do not support the White Paper's apparent legitimisation of the idea promoted 

by the SABC that it has an "unfunded mandate".37 The SABC's public 

broadcasting mandate is its very reason for existence.  

136 As the public broadcaster, the SABC must deliver its public broadcasting service 

mandate within the financial resources available, by planning and prioritising 

what can reasonably be done within a particular time period.  

137 That may mean, as the SABC has itself conceded, that it must cut costs and 

make staffing changes in order to run a leaner, more sustainable organisation. 

Once those changes are made and the funding model is improved, it is likely that 

the SABC would be able to deliver on its mandate.  

138 As the SABC has acknowledged, "Highly damaging governance, 

maladministration and funding challenges faced by the SABC, on and off, over 

decades, have hollowed out this institution, making it tougher and tougher to play 

to [the SABC's] strengths." 38  "The SABC’s financial position has remained under 

severe pressure, with the Corporation still paying the price for years of 

                                            

36  Para 4.2.4 of the Draft White Paper 
37  Para 4.2.4 of the Draft White Paper  
38  SABC Annual Report, 2019, pg 12 
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compromised leadership, failed governance and prejudicial decision-making." 39 

The alleged "unfunded mandate" is a misnomer.  

139 The problem therefore is not a lack of funding for specific "mandate 

programming", the problem is that the entire way the SABC is presently 

structured, managed and funded is not conducive to effective public 

broadcasting. We therefore submit that the reference to the SABC’s "unfunded 

mandate" should be deleted from the final White Paper. 

140 MultiChoice submits that the final White Paper should promote a future looking, 

enabling and appropriate vision for the SABC as South Africa’s public 

broadcaster. This vision should draw upon the key accepted features of public 

broadcasting internationally, including universality, diversity, independence and 

distinctiveness. Crucially, the final White Paper must stress that the SABC’s 

public broadcasting mandate, not its commercial activities, should be at the 

centre of the SABC’s plans and priorities going forward. 

 

Sustainability of the SABC 

141 If the SABC is to focus on the delivery of its public mandate, the next critical 

question is: "How best can the SABC receive stable and sustainable funding?" 

142 It is clear that the new OTT players are eroding the revenue base of traditional 

broadcasters and that this erosion will increase over time. In the UK, Ofcom has 

remarked that "The rapidly changing media sector means the public service 

broadcasting system is at a critical juncture. Audiences are increasingly turning 

away from broadcast TV and accessing content through a range of other 

services, making it harder for PSBs to reach and connect with them".40  

143 In the face of increased competition from the OTTs and fragmentation of the 

advertising base, it is likely that the SABC’s commercial revenue will continue to 

                                            

39  SABC Annual Report, 2019, pg 13 
40  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 1.7 
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drop in line with global trends. Continued reliance on this revenue stream 

therefore places the long-term sustainability of the public broadcaster at risk. The 

impact of the OTT players means that now, more than ever, a sustainable public 

funding base for the SABC is required.  

144 Ofcom has recognised the need for UK public service broadcasting services to 

be financially resilient as broadcast TV advertising declines, and has 

commissioned research on international approaches to inform its views on PSB 

funding.41 

145 Unfortunately, the Draft White Paper pays only cursory attention to the issue of 

the SABC’s funding model: 

145.1 It refers to the Colloquium recommendations that the SABC should 

continue with a mixed funding model and that there should be a 

framework for government to fund "information and content 

programming" (to address the "unfunded mandate").42 

145.2 It states that provisions in the Broadcasting Act dealing with TV licence 

fees should be amended to broaden the definition and collection 

system for television licences and to strengthen enforcement 

mechanisms and penalties for non-payment.43  

145.3 It proposes that there should be a comprehensive overhaul of the 

SABC’s funding model based on international best practices.44 

146 MultiChoice cautions that the final White Paper must pay sufficient attention to 

the SABC funding model. If the funding model is not reformed then the SABC will 

continue to lurch from crisis to crisis. Our proposal is in short, as follows: 

146.1 The SABC reliance on commercial revenue must be lessened.    

                                            

41  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 1.18 
42  Para 4.1.4 of the Draft White Paper  
43  Para 4.2.2.3 of the Draft White Paper  
44  Para 4.3.5 of the Draft White Paper  
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146.2 The outdated TV licence model must be jettisoned in favour of a more 

effective ring-fenced public broadcasting levy, collected by the South 

African Revenue Service. (We make further submissions on alternative 

funding models in paragraphs 164 to 189 below.) Another source of 

revenue to fund public broadcasting, which government could consider, 

is a percentage of good cause funding from the National Lottery.  

146.3 The SABC must be transformed into a lean, fit for purpose organisation, 

focused purely on delivering a public service mandate. It is highly 

undesirable for public funding to be provided to bloated and inefficient 

public entities not focused on delivering a public mandate. 

 

Funding model for public service broadcasting 

147 State owned broadcasters funded from public revenues have traditionally been 

a critical component of the broadcasting environment. In fact, for many years the 

publicly funded, state-owned broadcaster was the only national broadcaster in 

many countries and had a monopoly on the broadcasting medium. In the 21st 

century, the rapid growth of commercial and other forms of broadcasting have 

challenged the dominance of public broadcasters. However, the rationale for the 

existence of public service broadcasting remains relevant and they remain an 

important part of the overall broadcasting environment.  

148 Public service broadcasters are given special programming mandates and public 

funding is critical in order for them to deliver on those mandates.  There are two 

reasons for this. Firstly news, drama and educational programmes can be the 

most expensive to produce and public broadcasters are expected to provide high 

quotas of this type of programming.  Secondly, advertising which is the main 

source of revenue for commercial free to air broadcasting often targets wealthier 

segments of the market, whereas public broadcasters are supposed to provide 

programming for the whole public, including minorities and other groups not 

considered financially viable.   
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149 Independence is a key element of public service broadcasting, not just from 

government control, but also from commercial interest such as advertisers, so 

public broadcasters need to be funded in a manner that protects them from 

interference with their programming and budgets.45  The Parliamentary Assembly 

of the Council of Europe in 2009 referred to the following possible sources of 

funding: 

"The funding of public service media may be ensured, through a flat 
broadcasting licence fee, taxation, state subsidies, subscription fees, 
advertising and sponsoring revenue, specialized pay-per-view or on-demand 
services, the sale of related products such as books, videos or films, and the 
exploitation of their audiovisual archives."46 

150 Although many public broadcasters have operated using a mixed model of 

funding blending public and commercial sources of funding, it is acknowledged 

that this creates a tension, as over reliance on commercial funding can 

undermine the public service mandate by focusing on popular entertainment to 

increase audience and advertising revenue rather than public service 

programming which addresses the public interest and needs of all viewers 

including minorities. This brings to the fore what some see as a key aspect of 

public broadcasting, namely that it is funded by the public in a manner that does 

not undermine its independence. The manner of funding differs from jurisdiction 

to jurisdiction - in some it is funded from a fee imposed on users, in others 

parliament may directly vote on funds for broadcasters from the public coffers.47 

151 International benchmarking is clear that, for a range of reasons, a single flat-rate 

television licence fee system collected directly from the TV viewing public is no 

longer the most appropriate or efficient way to raise revenue to fund public 

service broadcasting. Amongst others, the reasons are: 

                                            

45  Public Service Broadcasting: A Comparative Legal Survey, 2nd Edition. Mendell, T. 2011, France: 

UNESCO, pg 17 
46  Public Service Broadcasting: A Comparative Legal Survey, 2nd Edition. Mendell, T. 2011, France: 

UNESCO, pg 18  
47  Public Service Broadcasting: A Comparative Legal Survey, 2nd Edition. Mendell, T. 2011, France: 

UNESCO, pg 7 
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151.1 It is regressive – all pay the same flat rate regardless of ability to pay 

or size of household. 

151.2 It is anachronistic (out of step with the modern world) in a multimedia 

world where people access TV and TV-like content from a wide-range 

of delivery platforms and mobile devices. 

151.3 There is no freedom of choice and failure to pay results in prosecution.  

151.4 The fee is expensive to administrate and collect by the public 

broadcaster. 

151.5 There is a high evasion rate as it is difficult to determine who has 

receiving devices. 

152 In South Africa, perhaps the strongest argument is that there is no distinction in 

the current system between individuals based on income, which means that a 

person with a low income is obliged to pay the fee as well, even if they cannot 

afford to do so.  The only reduction in TV licence fees currently is for war veterans 

and pensioners. There is a need for a more efficient and fair system for the 

collection of funds to finance public broadcasting services in South Africa.  

153 Another critical reason to consider abandoning the current collection method 

employed by the SABC is the cost and impracticability of collection. Once the 

television set leaves the store, the SABC loses the ability to track its whereabouts 

if, for example, the owner changes address and, even if the owner stays at the 

same address, if they acquire a new TV set the original TV set may be re-sold in 

the informal market to somebody without a TV licence with no way to track this 

sale.  

154 The SABC has recognised that significant set up and annual costs are required 

to collect TV licence fees:  

"Technology has further transformed the collections landscape operations. 
The current industry standard of the layout and technology in place is far 
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advanced compared to that existing in TV Licenses and requires substantial 
capital setup costs and annual costs. 

Technology requirements have been identified to transform operations in 
digital and value-based collections. These are aimed at propelling TV 
Licenses into new-age collections. There is a great need to use analytics and 
apply machine learning algorithms, to move to a deeper, high degree of 
understanding of our license holders. Customers can be classified into 
microsegments, and more targeted and effective interventions can be 
designed for them. These will include client demographics, information on 
financial activities, employment history and affordability. The compliance and 
governance procedures to acquire the abovementioned technology in the next 
financial year is under way."48 

155 This type of public TV licence system after the initial registration at point of sale 

to the television set is highly dependent on a population of television users who 

exhibit a willingness to pay the fee and self-regulate themselves. Even in those 

countries where there is a high degree of self-regulation by the citizens in respect 

of registration and ensuring that they pay the levy, there will be some 

non-compliance. The key criteria is that the percentage of defaulters or evaders 

is low enough that the cost of enforcement in terms of telephone calls, physical 

inspections, legal notices and demands does not significantly reduce or exceed 

the fee that is being collected. This is the case in jurisdictions such as the United 

Kingdom, where the public broadcasting licence evasion rate at March 2020 was 

calculated by the BBC as being 7.25%.49 In stark contrast, in 2019 the SABC 

reported that 69% of known TV licence holders did not pay the SABC TV 

licence,50 with the fee evasion rate increasing to 81% in the 2019/2020 financial 

year51. This huge number is just the number of TV licence holders who currently 

are not making payment - it does not even take into account the number of TV 

sets whose whereabouts the SABC does not know. 

                                            

48  SABC Annual Report, 2020, pg 47 
49  Television Licence Fee Trust Statement for the Year ending 31 March 2020, British Broadcasting 

Corporation 
50  TV licence fees reported for the 2019 financial year amounted to R968 million, which represents a 

fee evasion rate of 69% (2018: 72%) of the known TV licence holders not paying their licence fees 
(SABC Annual Report, 2019, pg 35) 

51  TV licence fee revenue recognised decreased by a further 18% in the 2019/2020 financial year 

(R177 million) from the prior financial year, with the fee evasion rate increasing to 81% (SABC 
Annual Report, 2020, pg 42) 
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156 Of course there is another key difference between the BBC in the UK and the 

SABC:  The BBC is highly dependent on the TV licence fee as it does not have 

advertising or subscription revenue as part of its funding mix. The SABC in 

contrast is primarily funded by commercial advertising revenue, with government 

grants (excluding bailouts) and TV licence fees making up roughly only 18% of 

the funding mix.52 Advertising revenue was by far the largest contributor to the 

SABC's revenue, at roughly 70%.53  

157 The SABC's TV licence fee evasion rate is similar to Poland, whose high evasion 

rate of 65% in 2014 led industry commentators to state that "When you have that 

high level of evasion the cost of enforcing the licence and collecting the revenue 

is so great that it's actually more efficient for a government to fund the public 

broadcaster from general taxation…"54 This is exactly what happened in Poland, 

where the evasion rate grew to a whopping 92% and the Polish government had 

to make a 2 billion zloty grant payment for public media.55 

158 The question of course is what would be a more effective collection model. In 

this regard it helps to look at international precedent.  

 

International precedent regarding public broadcasting and broadcasting fees  

159 A broadcasting fee is the historical means of funding public service broadcasting, 

and exists in a number of European states. In the past, a condition for the 

requirement to pay was actual possession of a radio or television set. This 

created a perception that the broadcasting licence fee was a fee paid to the state 

for permission to receive radio/television services. In view of the many 

Constitutions these days that include the right to "freedom to receive 

                                            

52  TV licence fees contributed 13.8% of the SABC's revenue in the 2020 financial year (SABC Annual 

Report 2020, pg 41)) and 15% in the 2019 financial year. Government grants (excluding bailouts) 
contributed 3% in the 2018/2019 year and 3.5% in the 2019/2020 year (SABC Annual Report 2019, 
pg 35 and SABC Annual Report 2020, pg 41) 

53  Advertising contributed 70% in 2019 and 71.1% in 2020 (SABC Annual Report 2019, pg 35 and 

SABC Annual Report, 2020, pg 41) 
54  How is TV funded around the world?, BBC News, 31 March 2014  
55 Dateline Warsaw – Poland’s public media funding crisis, Radio Poland, 5 January 2012 
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information", it became difficult to assume that reception of radio or television 

services was subject to authorisation by the state. Therefore, the broadcasting 

fee is nowadays considered to be: 

159.1 a special public contribution to the funding of public broadcasting 

services; or  

159.2 a kind of tax used entirely or partly for the funding of public 

broadcasting services. 

160 The problem with the traditional TV licence fee collection model is that it is difficult 

for the broadcaster to collect and easy for the public to evade. Thus, some 

countries have opted to fund public broadcasters directly from taxation or have 

included the TV licence with rates and taxes, electricity bills, or the telephone bill. 

161 Table 1 below highlights that there are a number of countries globally who started 

out funding public service broadcasting using television and radio licence fees, 

and subsequently have abandoned this model. There are also, of course, a 

number of examples of countries which never implemented a television licence 

fee to begin with, as public service broadcasting was seen as a public good 

funded by government or alternatively, in a few cases, public service type 

broadcasting was provided by commercial operators negating the need for a 

public broadcaster. Table 1 also highlights that a number of those countries who 

have retained the TV licence fee have shifted its collection to other methods such 

as co-payment with electricity bills being the most prevalent alternative method 

selected. 
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Table 1: PSB TV Licence Regimes56 

 

162 As Ofcom recently pointed out, various countries have updated their public 

funding mechanisms in response to the challenges faced, and that in "Germany, 

Sweden, Denmark and Finland TV-ownership based licence fees have been 

replaced with variants of a tax-based approach".57  

163 Ofcom specifically highlighted the case of Italy, where "the licence fee has been 

collected alongside electricity bills since 2016 – a change which has seen 

evasion rates fall from 30% to 6%, and which subsequently enabled a reduction 

in the licence fee."58 

 

                                            

56  Adapted from TV Licence prices – South Africa vs The World, My Broadband, 4 November 2020 
57  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.23 
58  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.22 
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Alternatives to TV licence fee 

164 When a country has a high level of evasion, the cost of enforcement and 

collecting the TV licence fee is so high that it is far more efficient for government 

to fund the public broadcaster from general taxation. High evasion rates are not 

the only consideration.  The UK, which was the first country in the world to adopt 

the TV licence fee model and where historically there was a very low evasion 

rate of between 5 - 6%, is now also considering alternative mechanisms.  The 

Parliamentary Culture, Media and Sport Committee stated in its report on the 

Future of the BBC:  

"… the principle of the licence fee in its current form is becoming harder and 
harder to sustain given changes in communications and media technology 
and services, and changing audience needs and behaviours.  Given this is 
the case, we do not see a long-term future for the licence fee in its current 
form."59 

165 As Ofcom has observed, many countries are facing the same challenges and 

questions about public funding for public service media as in the UK (and South 

Africa).60 

166 There are some very viable alternatives to the current TV Licence Fee Model as 

illustrated by those countries who abolished or implemented new collection 

methodologies.  Any alternative option must of course be evidence-based and 

proportionate. The three best options appear to be as follows:  

Option 1:  Netherlands approach of public funding from general taxation 

167 In addition to the Netherlands, this solution has also been implemented in 

Australia and Canada.  In this model, public service broadcasting is seen as a 

public good and a universal tax approach is adopted, with collection of the tax 

being done by the national revenue service. The benefit is that it is a progressive 

system that does away with the burden placed on low income households. It also 

                                            

59  Future of the BBC, Fourth Report, Committee for Culture, Media and Sport, 10 February 2015 

("Future of the BBC Report"), para 212 
60  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.21 
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eliminates the high collection and enforcement costs associated with the current 

TV licence fee system. A negative is that it makes the public broadcaster 

dependent upon government for its funding, which could undermine the editorial 

and operational independence of the public broadcaster.61 

Option 2:  Finnish Approach of hypothecated (‘ring-fenced’) tax collected by Revenue 

Services  

168 Finland (similar to the Netherlands) identified income tax collection as the best 

way to collect revenue for a public good such as public broadcasting. But, unlike 

the Netherlands, which relies upon general taxation, Finland replaced the TV 

licence fee in 2013 with a "ring fenced" public broadcasting tax (called YLE) 

which is collected annually from private individuals with their income tax, and 

also from corporations. The YLE tax is a personal tax that is paid regardless of 

whether individuals own or watch TV.   

169 The public broadcasting tax is calculated according to income and is 0.68% of 

an individual’s income up to a maximum of EUR143. If the tax amounts to less 

than EUR51 it will not be collected. Persons under the age of 18 are exempt. In 

the case of corporates, if a corporate entity or similar entity has taxable income 

of at least EUR50,000, the TV tax is EUR140 a year plus 0.35% of the taxable 

income that exceeds €50,000, with the maximum amount of tax limited to 

EUR3,000. Like general taxation, it is a progressive model and if a person's 

contribution based on income is less than EUR51 then they do not have to pay, 

thus individuals with low incomes or the unemployed are spared from paying the 

public broadcasting charge. The "ring fencing" of the fee reduces risk of 

government using funding to interfere in editorial and operational independence 

of the public broadcaster.62 

                                            

61  Future of the BBC Report, para 201 
62  Future of the BBC Report, paras 226 – 227 
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170 Ofcom recently quoted commentators as stating that changes to funding public 

service broadcasting in Finland were promising, because they retain the 

independence and remit of public service media.63 

171 Ofcom also observed EY's advice that "Funding PSBs through taxation was seen 

to be more future proof and progressive if the funding is agreed for a long-term 

period and is ringfenced for the PSBs.  However…robust measures need to be 

in place to protect the independence of PSBs and to prevent the funding being 

influenced by short-term political considerations each year or when it is 

renewed." 64 

Option 3:  German approach of a household broadcasting levy 

172 Germany reformed its public broadcasting finance system in 2013 and 

introduced a new household broadcasting levy (called the "Rundfunkbeitrag"). 

This replaced the previous system where the TV licence fee was based on the 

number and types of broadcasting receiving devices in a property. Instead, a 

universal flat fee per household was put in place. All households are now subject 

to the charge regardless of television usage. Recipients of certain welfare 

benefits (such as unemployment benefit) can apply for exemption from the fee, 

as can students living away from home. An advantage of the new system is that 

there is no longer any need for extensive investigatory measures to check the 

number of receiving devices in use in a property.65  

 

                                            

63  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.23 
64  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.23 
65  Future of the BBC Report, paras 228 - 229 
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Economic modelling of alternative funding model for the SABC 

173 MultiChoice has conducted some preliminary economic modelling of an 

alternative funding model for the SABC which would see SARS collect a ring 

fenced public broadcasting fee/levy.  

174 SARS is much more efficient than the SABC in collection of revenue with 

collection costs that are less than 1%66 (and improving over the years) compared 

to the SABC’s 13%. The SARS administrative processes are also already in 

place, primarily for the collection of income tax, meaning that it would not incur 

significant incremental costs of collecting TV licence fees, if any. This means that 

there would be more revenue available for public service broadcasting than is 

currently the case. The efficiency of SARS as the collecting agent would result 

in cost savings which would be hugely beneficial to the country, the public and 

the public broadcaster. 

174.1 This can be easily illustrated using the number of individual taxpayers 

in the 2018/19 financial year, the current TV licence fee of R265, and 

the SABC’s actual TV licence revenue collections for 2018/19.  

174.2 If SARS had collected a flat rate of R26567 from taxpayers, it would 

have raised R5.9 billion in total revenue for public service broadcasting, 

as compared to the total revenue of R968.1 million collected by the 

SABC.68 

175 A table setting out information on the economic modelling is attached as 

Annexure A. This table shows that a flat rate for TV licence fees throughout the 

period 2010/11 to 2018/19 collected by SARS would by far have exceeded the 

actual television licence fees that the SABC collected. 

176 The example of the flat fee of R265 that could have been collected by SARS in 

para 4.4 is an illustrative example of how much more could have been collected 

                                            

66  SARS Annual Report for FY2018/19, pg.57 
67  The public broadcasting service levy does not have to be a flat rate it could be calculated on a sliding 

scale (progressive tax) based on income earned, allowing higher income households to pay more 
than lower income households. 

68  Figures rounded off 



 

54 

purely through the more efficient collection method of SARS if it were the 

collecting agency and not the SABC. The flat fee approach is not necessarily the 

recommended method as it is a regressive method where all taxpayers pay the 

same amount regardless of ability to pay or number of taxpayers in the 

household. 

177 It is recommended instead that, if SARS were to be appointed as the collecting 

agency, the public broadcasting levy should instead be calculated according to 

income, for example 0.1% of an individual’s income up to a maximum Rand 

amount (e.g. R500).69  If the levy to be collected is less than the costs of collecting 

the revenue or amounts to less than a certain minimum amount (e.g. R100 per 

annum) it will not be collected. To illustrate the model: somebody earning 

R100,000 per annum would pay R100, while somebody earning R150,000 per 

annum would pay R150, and anybody earning R500,000 per annum or more 

would pay a capped amount of R500 (which works out to a cap of R41.67 per 

month to be paid by the highest earners). 

 

Concluding comments regarding possible alternative funding models  

178 In our view, the current TV licence fee model with collection based on ownership 

of a TV set or similar receiving or viewing device is no longer the best way to 

fund public broadcasting in the 21st century. It is impractical to attempt, in this 

day and age, to distinguish between a diverse range of devices in a fixed and 

mobile viewing environment. The inspection regime to support such an 

antiquated notion in the digital multimedia age is ineffective, onerous and the 

cost to administrate is excessive. 

 

                                            

69  The percentage to be applied and the maximum amount (cap) can be decided and set at appropriate 

levels and can be reviewed periodically as required. 
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MultiChoice firmly opposes any suggestion that subscription broadcasters 

collect TV licence fees 

184 The Draft White Paper broadly states, without any analysis or substantiation, that 

"amendments to the TV Licence Fee section" of the Broadcasting Act are 

required "to broaden the definition and the collection system for television 

licences and to strengthen enforcement mechanisms and penalties for non-

payment".70  Given the fleeting reference, it is not clear what the Department 

envisages, how any proposed changes are expected to work in practice, or on 

what basis certain proposals would be justified.   

185 We do not support efforts to prolong the current ineffective TV licence fee 

collection model by increasing the list of devices beyond TV sets to include, for 

example, mobile phones, game consoles, tablets or STBs. We also oppose any 

suggestion to extend the obligation to collect TV licence fees (in respect of TV 

sets or devices) to third parties not involved in the sale of TV sets.   

186 Some have suggested that subscription broadcasters and streaming platforms 

should be required to collect TV licence fees. MultiChoice is firmly opposed to 

any such obligation. Such a requirement is fraught with problems, both at the 

level of principle and practical implementation. Such an obligation would be out 

of line with international best practice and completely inappropriate and 

unfeasible, and should not be given any serious consideration. In our view, it is 

no less absurd than requiring subscription broadcasters to collect electricity bill 

payments because subscribers require electricity to view pay TV or streaming 

services. Subscription broadcasters and streaming services simply cannot be 

expected to administer, verify or enforce TV licence fee collections. 

187 We highlight some patent concerns with a proposal that subscription 

broadcasters and streaming platforms be required to do so, bearing in mind that 

the Draft White Paper does not indicate how such an obligation would be 

expected to work: 

                                            

70  Para 4.2.2.3 of the Draft White Paper  
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187.1 It is inappropriate to compel commercial players to collect a fee/levy/tax 

on the SABC’s behalf. On what basis would private sector players - 

who are competitors - be obligated to undertake collections for the 

SABC?   

187.2 How would this proposal be justified in circumstances where there are 

far less intrusive, and more effective, mechanisms available to improve 

collections. We refer in this regard to our alternative funding models 

highlighted above, and, in particular, our suggestion that SARS (which 

is far better equipped to do so) be mandated to collect a TV levy.  

187.3 The SABC, subscription services and streaming platforms are all 

obliged to protect the right to privacy of their audiences/subscribers, 

and in many jurisdictions there are data privacy and protection laws 

that uphold this principle. This is the case in South Africa, where the 

Protection of Personal Information Act, the common law and the 

Constitution protect the right to privacy. To the extent that the proposal 

would involve the sharing of personal information, it is likely to be 

opposed by the public and to face serious legal and Constitutional 

objections and challenges, including on the basis of the right to privacy. 

(We note in this regard that the SABC's TV licence fee website was 

recently hacked, suggesting that it has inadequate measures in place 

to protect the security of its audiences and their personal information.)71 

187.4 Compelling subscription broadcasters or streaming services to verify or 

collect TV licence fees/levy would be to overburden them with public 

service obligations that ought to be fulfilled by the state.  As the 

Constitutional Court has held, it is unreasonable for a private entity to 

be forced to bear a burden which should be borne by the state.72  As 

the Constitutional Court has noted, "the state is supposed to be 

motivated by a concern for the well-being of society as a whole and, in 

                                            

71  SABC confirms that its website was hacked, My Broadband, 11 December 2020  
72  President of the Republic of South Africa and Another v Modderklip Boerdery (Pty) Ltd 2005 (5) SA 

3 (CC) para 45  
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doing something in that regard, it is funded by the public purse.  Private 

persons, on the other hand, fund their conduct from their own 

pockets."73 In the same vein, it would be unreasonable to require 

private subscription broadcasters and streaming services to bear the 

obligations of the SABC and the state in collecting TV licence fees, 

even less so to bear the costs associated with verifying or collecting TV 

licence fees.    

187.5 To the extent that the obligation were to be imposed on some licensees 

but not others, how would that be justified, bearing in mind that 

Constitutional rights may be limited only by a law of general 

application?  

187.6 At which point would subscription broadcasters' obligations be 

triggered, since they are not involved in the sale of TV sets?  

187.7 In a world where people subscribe to multiple services, which of these 

services would be responsible for collecting/enforcing payment?  If an 

individual subscribed to DStv, StarSat, Netflix, ShowMax and Amazon 

Prime, would each of these have to collect, or at least verify, that the 

subscriber's TV licence is up to date each time that it charges a 

subscription fee? How would it do so, bearing in mind, amongst other 

things, that monthly subscriptions are often paid by debit order/EFT, 

without any interaction with the service provider? And what should they 

do if the subscriber's TV licence fee was not up to date or could not be 

verified, either at that time or at all?  

187.8 It would also be simplistic to assume that the TV licence fee payer and 

the pay TV / streaming subscriber is the same person.  They are not 

necessarily the same. For example, a husband may pay the TV licence 

fee, while the spouse subscribes to a pay TV / streaming service. One 

might subscribe to Netflix, while the other subscribes to DStv 

Individuals also often subscribe for a friend or a relative (e.g. a parent 

                                            

73  Daniels v Scribante and Another 2017 (4) SA 341 (CC) paras 40 – 41  



 

58 

or a child). The private sector cannot be expected to resolve such 

matters.  

187.9 Subscription broadcasters' systems are not geared to verify or collect 

TV licence fees.74 At the very minimum, to do so would require a 

significant change to be made to their systems and software for the 

billing system to make provision for a specific item that is not part of 

their business.  It is not reasonable to expect multiple third parties to 

change their systems to support their competitor's business, less so to 

carry the costs of doing so.  

187.10 It would increase the burden and costs for a call centre or branch to 

have to deal with SABC TV Licence fee queries, which are unrelated 

to the business or provision of the service.  

187.11 It also raises issues with customer satisfaction in cases where people 

are incorrectly billed or had their privacy infringed when handed over 

for enforcement (potentially erroneously), bringing subscription 

broadcasters into disrepute and leaving them to deal with their 

subscribers' grievances.  

187.12 The increase in Pay TV operator and streaming services' costs due to 

the burden of having to collect TV licences would ultimately need to be 

recovered from the SABC. As shown by the outcry in the media in 

response to proposals on TV licence collections – Pay TV and 

streaming subscribers are unlikely to accept any increased subscriber 

fees caused by TV licence collection costs. This is not an issue which 

pay TV and streaming service providers should legitimately be 

expected to deal with.  

                                            

74  This is in contrast to the SABC, which has a TV Licences division whose core business is to optimise 

funding to the SABC’s Public Broadcasting Service through the collection and management of 
television licence fees in order to enable the Corporation to fulfil its mandate as the Public Service 
Broadcaster (SABC Annual Report, 2019, pg 39) 
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187.13 The reality must be acknowledged, that a significant contributor to the 

high TV licence fee evasion rate is the decline in the SABC's reputation, 

lost credibility and the loss of public trust in the SABC. (Indeed, the 

SABC is owed millions in TV licence fees by South African national, 

provincial and municipal government departments.75)  It is clear that the 

problems associated with the collection of the TV licence fee run deep 

and cannot be solved with a "quick fix" obligation for competing pay TV 

and streaming services to collect TV licence fees instead. The TV 

licence fee collection challenges cannot be addressed by simplistically 

shifting the responsibility for the collection of TV licence fees to third 

party subscription broadcasters and streaming services.  

188 In summary, MultiChoice supports a funding model for the SABC that comprises 

a "ring fenced" public broadcasting levy to be collected by SARS when it collects 

income tax from individuals and corporations.  This levy could be calculated as 

a percentage of the individual's income, capped at a specific amount 

(e.g. maximum R500 levy per annum), as in the Finland example.  As 

demonstrated in the modelling above, a relatively small quantum would yield a 

significant revenue. This revenue should be kept in a Public Broadcasting Fund 

to ensure that the funds are used for the purpose for which they are levied.   

189 We reiterate our firm opposition to any suggestion that subscription broadcasters 

or streaming platforms be required to verify or collect TV licence fees/levies for 

the SABC. 

 

                                            

75  Government owes SABC more than R28 million in TV licence fees, My Broadband, 21 December 

2020. On 23 October 2020 the Minister of Communications indicated to the National Assembly that 
a total of 20 National departments, 126 provincial departments and 249 municipalities owe the SABC 
outstanding TV licence fees (Written Reply by Ms Stella Ndabeni-Abrahams MP, Minister of 
Communications and Digital Technologies, Parliament of the Republic of South Africa National 
Assembly, Question Paper no 40, 23 October 2020 
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Role of the regulator in SABC’s integrity and viability 

190 The Draft White Paper states that "a strong SABC" requires ICASA to "ensure 

that all regulations are in line with the requirement to protect the integrity and 

viability of the public broadcaster".76  

191 MultiChoice is concerned that this formulation is overly broad and out of step with 

what the ECA actually requires of ICASA with regards to the SABC. We are also 

concerned that the final White Paper should not overstep the bounds by 

essentially instructing the independent regulator to approach its regulation 

making in a manner which advantages only one player.  

192 s2 of the ECA sets a number of objectives for the electronic communications 

sector which ICASA is charged to promote. These include to –  

192.1 "encourage investment…";77 

192.2 "promote the development of [all tiers of broadcasting services] which 

are responsive to the needs of the public";78 and   

192.3 "promote stability in the ICT sector".79 

193 Only one of these objects relates specifically to the public broadcaster, namely 

to "protect the integrity and viability of public broadcasting services".80  

194 s2(t) is not elevated above the other objects in this section. ICASA must instead 

work towards the collective achievement of all of the objects, and where some of 

the objects may act in opposition to each other, it is up to ICASA as the 

independent regulator, to weigh up and balance the competing demands. The 

ECA does not instruct ICASA to put the viability of the SABC above all the other 

objectives of the ECA – the ECA and ICASA are concerned with the health of the 

sector as a whole, not only one player. 

                                            

76  Para 4.3.2 of the Draft White Paper  
77  s2(d) of the ECA  
78  s2(r) of the ECA  
79  s2(z) of the ECA  
80  s2(t) of the ECA  
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195 Nor does s2(t) of the ECA contemplate that all ICASA’s regulations must act to 

directly protect the integrity and viability of the SABC. Again, the ECA is 

concerned with what is in the public interest broadly, not what is advantageous 

for the SABC at a particular point in time.  

196 A concerning trend in the Draft White Paper is a series of proposals designed to 

shift the SABC's obligations to the private sector – specifically subscription 

broadcasters - and/or to restrict/place obligations on subscription broadcasters 

in order to achieve objectives which fall within the mandate of the SABC and/or 

are intended to provide a revenue stream for the SABC.  Examples include the 

proposal to dump must carry in favour of commercial retransmission agreements, 

restrictions on the advertising revenue that subscription broadcasters can earn, 

and potentially requiring subscription broadcasters to collect or administer the TV 

licence fee on behalf of the SABC. Public and subscription broadcasters have 

different mandates, and are funded differently – the former by the public purse. 

We caution against the observed trend towards protectionism of the public 

broadcaster or a shift of public service obligations which should properly be borne 

by the state to the private sector. Subscription broadcasters should not be 

burdened or disadvantaged to benefit or protect the public broadcaster.81 On the 

contrary, we support the principle articulated in the National Integrated ICT Policy 

White Paper, 2016, that "Any state support (whether monetary or in kind) for any 

entity, company or institution must not result in market distortion/s but focus on 

addressing market failure".82 

197 Nowhere is it envisaged that ICASA should design a regulatory framework to 

benefit the SABC. Instead, ICASA is given the responsibility in terms of the 

Broadcasting Act to (a) regulate in a way that does not undermine the viability 

                                            

81  See Competitive Neutrality, Maintaining a Level Playing Field between Public and Private Business, 

OECD, 25 April 2012, which emphasises the importance of competitive and regulatory neutrality 
between public and private sector companies  

82 National Integrated ICT Policy White Paper, 2016 published by the Department of 

Telecommunications and Postal Services, under Government Gazette Number 40325, 3 October 
2016, para 13.3 
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and integrity of the SABC (e.g. by imposing excessive and unachievable public 

interest obligations and (b) ensure the SABC is fulfilling its mandate.  

198 The Broadcasting Act states that "the Authority must monitor and enforce 

compliance with the Charter by the Corporation".83 In this regard, Ofcom has 

proposed that public service media providers should be required to set out their 

plans for delivering public service media publicly, agree appropriate and clear 

metrics, and report on the outcomes they achieve. Ofcom, in turn, would monitor 

delivery and hold the public service media providers to account, with powers for 

Ofcom to step in and set specific requirements as necessary.84  ICASA should 

play a similar role in relation to the SABC, and should ensure that it does not 

regulate the SABC in a manner which undermines the public broadcaster's 

independence and public service role in a democratic society.  

199 In summary, it is not ICASA’s role to create a regulatory environment which suits 

the SABC, but rather to independently monitor the SABC’s performance in order 

to ensure it is fulfilling its mandate in the public interest. In this regard, ICASA 

should obviously not make regulations which are so onerous that they 

compromise the viability and sustainability of the SABC (for example a 90% local 

content quota). But neither should ICASA be required to design every regulation 

in the SABC’s favour.  In particular, it is not appropriate for ICASA in a manner 

which favours the SABC commercially.  

200 MultiChoice suggests that the final White Paper clarify that it is not the role of the 

regulator to protect the SABC at all costs or to design regulations to the SABC's 

benefit.  We caution that any such suggestion in the final White Paper would be 

highly irregular.   

201 ICASA should, however, hold the SABC to account and actively monitor and 

enforce the SABC's compliance with its public and regulatory mandate. 

Non-compliance should be referred to the CCC in terms of the ICASA Act.  

                                            

83  s6(2) of the Broadcasting Act  
84  Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020 
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CHAPTER 5 OF THE DRAFT WHITE PAPER: CONTENT REGULATION 

Introductory comments on content regulation in the new audiovisual media 

services context 

202 The Draft White Paper states:  

"South Africans now spend as much time viewing content on Internet platforms 
and services, over-the-top video streaming services and websites as they 
watch television or listen to radio. Traditional broadcasters are evolving to deal 
with the challenges and competition that new online content and media 
services presents. A central policy question then is how should the existing 
policy tools and support measures used to promote South African Content 
and the national interest be adapted to this new online audio and audiovisual 
content environment to ensure that South African content and culture 
continues to develop and prosper? 

The cultural policy toolkit used in the past has included public service 
programming, promotion of South African television content, South African 
music and languages, ensuring diversity of content, must carry of public service 
programming and facilitating access to sports of national interest on free-to-
air broadcasting services for all citizens."85 

203 The Draft White Paper now seeks to extend this "cultural policy toolkit used in 

the past" to the new audiovisual services environment. But the Draft White Paper 

fails to interrogate whether the historic toolkit is appropriate for an audiovisual 

world which has changed irreversibly.  

204 We think that the Draft White Paper needs to meaningfully grapple with the 

features of the new audiovisual environment and consider whether the high 

degree of content regulation applicable to traditional broadcasting services 

remains warranted – we submit that it does not.  

205 Viewers now choose from a large and increasing array of audiovisual content, 

services and applications, from multiple sources, which they can view whenever 

they want, on a multitude of devices, including a television, smartphone, tablet 

or computer.  On demand services are an increasingly popular source of 

                                            

85  Paras 5.2.4 and 5.2.5 of the Draft White Paper  
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entertainment and give audiences unprecedented volume, variety and choice of 

content. 

206 The volume of content has skyrocketed.  For example, Netflix releases many 

more films a year than Warner Brothers and Disney.86  It released 676 hours of 

original programming in the third quarter of 2018 – more than double the amount 

of Netflix originals launched in the third quarter of 2017.87  In November 2019 

alone Netflix released 73 new original movies and shows.88   

207 On demand services are, in some ways, TV-like.  They may include much of the 

same content, may be viewed on the same devices (including a television set) 

and share audiences with traditional broadcasting services.   

208 On traditional television broadcasting platforms, audiences receive curated 

scheduled programming.  Broadcasters ensure, for example, that content which 

is not appropriate for minors is not broadcast at times when children are likely to 

be in the audience, and enable parents to block inappropriate programming.  

Regulation protects audiences against harmful content.  The very same content 

may be available online to the same viewer on the same device as traditional 

television, but without these protections.89  

209 From the audience's point of view, on demand services and traditional 

broadcasting services may be perceived as a similar kind of service that could 

lead audiences to expect regulatory protection against harmful content from both 

                                            

86  The Economist, August 2018 
87  Netflix Released Record-High 676 Hours of Original Programming in Q3, Todd Spangler, Variety, 

10 October 2018 
88  Netflix will release 73 new original movies and shows in November 2019 – here's the full schedule, 

Zach Epstein.  In the 3rd quarter of 2019 Netflix grew to USD5.2 billion in revenue, up 31% over the 
prior year, and had over 158 million subscribers  (Netflix letter to shareholders Q3 2019, 16 October 
2019) 

89  In the UK, Ofcom has noted that "consumers increasingly expect there should be more consistent 

regulation across services", but "UK audiences are not receiving the protections they expect on the 
main television" (Ofcom Response to the European Commission Green Paper:  Preparing for a Fully 
Converged Audiovisual World: Growth, Creation and Values, 30 September 2013, paras 1.8, 4.3 
and 4.4) 
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types of services.  But users have greater choice and control of their viewing than 

ever.  

210 The abundance of audiovisual content available, delivered on demand, and the 

multitude of devices on which it can be viewed, has diminished the influence of 

particular content, as audiences are empowered to view content of their choice.90 

211 Today consumers are increasingly: 

211.1 "Pulling" the content they wish to view, rather than passively consuming 

scheduled viewing which is "pushed" to them.  Rather, content is 

increasingly provided at the individual request of the viewer.  

211.2 Engaging in multi-homing behaviour where they construct their viewing 

content from multiple sources (i.e. they no longer rely on free to air 

television or a single Pay TV subscription, but rather on multiple 

electronic audiovisual services provided across different platforms).  

212 While on demand services are increasingly pervasive and TV-like, audiences 

have unprecedented choice and control over the content they wish to view, and 

how and where to access it. 

213 These characteristics and complexities of on demand services require a 

thorough, considered, nuanced and appropriate approach to the development of 

audiovisual policy, legislation and regulation.   

214 It is not appropriate to simply extend broadcasting content regulation to cover on 

demand services and to continue to regulate traditional broadcasting content in 

the same way.   

215 The revised content regulatory framework must be considered and reasonable, 

proportionate to the pervasiveness, impact and user control which characterize 

the modern audiovisual content services market.    

                                            

90  Ofcom has noted that "Audiences are benefiting from an explosion of choice in terms of platforms 

and devices over which they can watch television." Public Service Broadcasting in the Digital Age, 
Supporting PSB for the next decade and beyond, Ofcom, 8 March 2018, para 1.3  
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216 In addition, the content policy and regulatory framework needs to be 

proportionate, and the benefits understood, in order not to stifle expression, 

innovation, investment, competition or the provision of services that consumers 

demand.  

217 Regulation is costly, not just in terms of money, but also of management time, 

opportunity costs and a loss of freedom and flexibility to innovate.   

218 While considering the policy and legislative approach to on demand services, the 

approach to traditional broadcasting regulation should also be reviewed.  This is 

for two primary reasons:  

218.1 First, the regulatory asymmetry between traditional broadcasting and 

on demand services necessitates a mind shift in the approach to 

traditional broadcasting regulation.   

218.2 Second, although perhaps more importantly, the rationale for traditional 

broadcasting regulation is diminishing in the converged digital 

environment and needs to be rigorously interrogated.  Broadcasting 

services are no longer the primary source of information and 

entertainment. They are no longer as influential. Nor do they use scarce 

frequency spectrum as they did historically.  

219 To a great extent, market forces have overtaken the need for traditional 

broadcasting content regulation, which should be modified or even fall away in 

those cases where it is no longer appropriate.  

220 The regulatory burden on traditional broadcasting services should be eased 

significantly, to regulate no more than necessary to achieve clearly defined public 

interest objectives and only to the extent that those objectives cannot be 

achieved through market forces and self-regulation.  

221 The growth of on demand services necessitates a rigorous re-assessment of 

traditional broadcasting regulation. The regulatory burden on traditional 

broadcasting services should be reduced significantly to guard against regulatory 

asymmetry between the different kinds of services.   
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222 Local content is one example: Regulatory authorities often look to broadcasters 

as the only creators and distributors of local content, but this is no longer the 

case. Local content is no longer driven only by television as the dominant form 

of mass media, and local content creation is no longer the exclusive domain of 

broadcasters. Nor are broadcasting services the primary source of influence 

anymore.  Consumers now have a wide range of choices as to how and when 

they access and consume audiovisual content.  This reflects a dramatic change 

from the traditional consumption patterns of linear broadcasting in the 20th 

century.  Content providers include telecommunications companies, online 

content aggregators, users (in the context of user-generated content), content 

owners/creators, news organisations and social media sites, including global 

players which are now providing massive volumes of content online 

(e.g. YouTube, Netflix, Apple iTunes, Facebook and Twitter). Given the 

proliferation of content delivery sources and platforms, the impact and 

influence – the pervasiveness – of broadcasting services has diminished 

significantly.   

223 Similarly, concerns about diversity of content have diminished substantially over 

time.  As broadcasting technology has evolved, diversity, plurality and viewer 

choice have increased significantly.  Even more so, concerns about scarcity and 

lack of diversity have diminished significantly in the online environment.   

224 In Australia, the Australian Productivity Commission conducted a comprehensive 

review of Australian broadcasting policy, legislation and regulation, and found 

that "current broadcasting policy is outdated", "past compromises are no longer 

relevant", and "policy must change to embrace the future".  It stated:  

"Broadcasting policy evolved in an analog era of distinct media that could be 
regulated separately. Broadcasting policy has been, and continues to be, 
characterised by highly prescriptive regulation. …   

This approach reflects a history of political, technical, industrial, economic and 
social compromises. This legacy of quid pro quos has created a policy 
framework that is inward looking, anti-competitive and restrictive. As 
boundaries between media dissolve and the old concept of broadcasting 
becomes obsolete, this regulatory framework is eroding and being 
circumvented.   
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The historical approach is not the way to embrace the future.  The current 
technological revolution provides an opportunity to look forward, through the 
digital conversion process and beyond, in developing broadcasting policy."91  

225 We urge the Department to embrace a bold and forward looking approach to 

content regulation for the future.  

226 Before commenting on the key specific content regulation tools in the Draft White 

Paper, namely must carry, local content, sports broadcasting rights and 

advertising revenue restrictions, we comment briefly on some of the content 

regulation principles raised in the Draft White Paper.  

 

Comments on content regulation principles 

Content regulation must be reasonable and justifiable  

227 Content regulation limits the right to freedom of expression.92  

228 In order to pass Constitutional muster, it must meet the limitation criteria in s36(1) 

of the Constitution, which requires the regulation to be reasonable and justifiable 

in an open and democratic society.  

229 Almost all of the law that applies to the print media and other media also applies 

to broadcasting.  But broadcasting is far more regulated than print and other 

media, because it historically used scarce frequency spectrum and was viewed 

as a pervasive medium, justifying government intervention and regulation.  

                                            

91  Broadcasting Inquiry Report, Australian Productivity Commission, Report No. 11, 3 March 2000, 

pg 5 
92  The right to freedom of expression includes the freedom of the press and of other media (which 

clearly includes broadcasters and on demand services). The Constitutional Court, in the Islamic 
Unity Convention decision, emphasised "the two-sided nature of the right, not only to impart 
information but also to receive it" (Islamic Unity Convention v Independent Broadcasting Authority 
and Others, 2002 (4) SA 294 (CC)) 
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230 Since both the scarcity and pervasiveness rationales are diminishing, it is more 

crucial than ever to interrogate what content regulation is reasonable and 

justifiable, and to regulate no more than necessary to achieve clearly defined 

goals.    

Expanded role to be given to ICASA to regulate all AAVCS 

231 MultiChoice supports the expanded role proposed to be given to ICASA to 

regulate all audio and audiovisual content services, and that ICASA must 

continue to guarantee the fundamental rights in the Constitution.93  

232 As the independent regulator, ICASA's independence is guaranteed by s192 of 

the Constitution and the provisions of the ICASA Act, which remain pertinent in 

the new audiovisual context.  

233 MultiChoice agrees that the constitutional protection afforded to the independent 

regulation of broadcasting should also extend to AAVCS.  

234 The fact that the current definition of broadcasting in the ECA refers only to linear 

broadcasting does not, in our view, limit the interpretation of "broadcasting" in 

s192 to linear broadcasting. We believe that the reference to "broadcasting" in 

s192 is not technology-specific, but rather encapsulates the wider concept of the 

provision of audio and audiovisual content to the public or members of the public 

over electronic communications networks.  

235 Although we have no objection to the proposal, we do not think that it is 

necessary to amend s192 to replace the word "broadcasting" with the words 

"audio and audiovisual content services".94  

                                            

93  Para 5.1.7 of the Draft White Paper  
94  Para 5.1.8 of the Draft White Paper  
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236 We urge the Department and Parliament to continue to be mindful of s192 in 

relation to the development of policy and legislation, regardless of whether s192 

is ultimately amended to refer to AAVCS.  

237 For example, we do not believe that the proposal to empower the Minister to 

amend the initial thresholds for individual on demand content service licensing95 

would pass muster under s192 of the Constitution. (We in any event do not 

support the thresholds, which are likely to be cumbersome to apply, but we 

mention this as an example of a ministerial power which would not pass muster 

under s192.) 

Three tier framework  

238 MultiChoice supports the Draft White Paper's proposal to retain the three tier 

broadcasting framework and the principle that all content services have a 

collective responsibility to meet public interest objectives.  

239 We strongly agree with the Draft White Paper that the public mandate for public 

service programming objectives resides primarily with the public broadcaster.96 

240 We support the proposal that "the primary mandate for public service 

broadcasting programming will remain with the SABC".97 For example, the 

primary responsibility for the achievement of local language obligations98 falls 

primarily on the SABC. 

241 This is not to ensure competition and sustainability within this tier system,99 but 

rather to regulate different licence categories appropriately in line with their 

nature, mandate and funding.  The SABC bears the primary responsibility for 

achieving public interest obligations, because it is established as the public 

broadcaster to service the public interest – that is its only reason for existence.  

This is in contrast to commercial broadcasting services, which are commercially 

                                            

95  Para 3.3.11 of the Draft White Paper 
96  Para 5.2.6.1 of the Draft White Paper 
97  Para 5.2.6.2 of the Draft White Paper  
98  Para 5.2.8.10 of the Draft White Paper  
99  Para 22 of the Draft White Paper executive summary  
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driven and funded, and whose survival depends on their providing programming 

that appeals to audiences, can be monetised and, in the case of subscription 

services, for which audiences are willing to pay.  Subscription broadcasting 

services should continue to bear the lightest touch obligations.   

242 Government and ICASA have consistently determined that the "distinction 

between free-to-air broadcasting services and subscription broadcasting 

services is an important distinction" and that "subscription broadcasting services 

should be more lightly regulated than terrestrial free-to-air broadcasting 

services".100 These principles still hold true and should instil the content 

regulatory system as a whole.  

243 However, we reiterate our above submission that the three-tier system does not 

equate to protectionism of the public broadcaster or other free to air broadcasting 

services.101 For the reasons set out above, we oppose any such protectionist 

measures. 

244 Content regulation is not about protecting individual licensees, sectors, 

technologies or industries from competitive market forces, but rather to provide 

for the achievement of reasonable and justifiable objectives in the public interest, 

which are appropriate and proportionate in relation to the nature, mandate and 

funding of the licensed service.  

245 We now turn to deal with key specific content regulation issues.  

 

                                            

100 Subscription Broadcasting Services Position Paper, ICASA, 1 June 2005, pgs 70 and 71, reaffirming 

the findings of the Triple Inquiry Report, 1995, at para 16.2.2.2 
101 For example, the Draft White Paper proposes that "to ensure that these NGOs do not undermine 

the sustainability of traditional public and community broadcasters their funding model mix should 
only comprise sponsorships, donations, membership fees or subscriptions and not include 
advertising revenue." (Para 5.2.6.4 of the Draft White Paper) This is an example of inappropriate 
protectionism of free to air broadcasters, and the public broadcaster in particular, which pervades 
the content regulation chapter of the Draft White Paper 
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Must carry 

246 The Draft White Paper recognises that "must carry rules have achieved their 

intended objective", but nevertheless proposes "amending legislation to remove 

must carry regulation" because of a perceived concern that "going forward [must 

carry rules] may distort competition" and "prevent the public broadcaster from 

commercially negotiating retransmission consent agreements for it channels and 

programmes".102  

247 It is well known that the public broadcaster has been motivating for amendments 

to the must carry obligations in recent years.  Fundamental to the SABC’s 

approach has been its assertion that the must carry obligations have prevented 

it from monetising its content. Subscription broadcasting services, and 

MultiChoice in particular, are alleged to have benefitted commercially from must 

carry obligations at the expense of the public broadcaster.   

248 In the paragraphs that follow, MultiChoice submits that the current must carry 

rules are working well and are achieving the objective which they were designed 

to achieve, namely to ensure that public broadcasting service channels are 

available to as many members of the public as possible.  We submit that this 

remains an important public interest objective, which should not be diluted by the 

SABC's commercial interests and financial troubles.   

249 For the reasons set out below, we submit that the must carry rules should be 

retained in the public interest. We also touch briefly on the Draft White Paper's 

proposals regarding discoverability of public broadcasting programming. We 

submit that no statutory amendments are required.  

                                            

102 Paras 24 to 26 of the Draft White Paper Executive Summary, and paras 5.2.7 and 5.6.9 (on page 

125) of the Draft White Paper  
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Rationale for must carry rules  

250 As the Draft White Paper recognises, the rationale for must carry rules is to 

promote universal access to public broadcasting services. 103  

251 Must carry rules are a restriction on subscription broadcasters.104  They are 

driven by a central public interest principle of universal access articulated in the 

Draft White Paper on Broadcasting Policy, 1998 to ensure that public 

broadcasting programming is available to all citizens, targeting those citizens that 

use subscription services as their preferred means of access to television.  

252 The objective of the must carry obligations is to make public service broadcasting 

programming universally available to all citizens, by requiring subscription 

broadcasting licensees to simulcast on their subscription television broadcasting 

platforms the free to air public broadcasting channels broadcast by the SABC.105  

253 South Africa's must carry rules accord with international best practice.   

                                            

103 For example, the National Integrated ICT Policy Green Paper, 2014 referred to must carry 

obligations under the policy objective of "promoting access to public interest content".  It stated :  
"Policies that focus on these issues are aimed at ensuring prominence of public interest content 
across all platforms.  They include, for example, obligations requiring subscription broadcasters 
to carry public broadcasting content services …  

 What are called 'must carry rules' requiring, for example subscription broadcasters to re-transmit 
public broadcasting services, are prevalent in a number of countries and are aimed at ensuring 
that audiences have easy access to public interest content.  They are intended to ensure that 
audiences do not have to switch platforms to access such content" (National Integrated ICT Policy 
Green Paper, 2014, Notice No. 44, Gazette No. 37261, 24 January 2014 Para 8.12.1, pgs 65 – 
66 of the Green Paper (pgs 69 – 70 of the Gazette)) 

104 ICASA prescribes Must Carry Regulations under s60(3) of the ECA, which is under the heading 

"Restrictions on subscription broadcasting services" 
105 The existing must carry obligations are designed to enable the public broadcasting service to meet 

its extensive statutory universal coverage and public interest obligations in line with its public 
broadcasting mandate. For example, the National Integrated ICT Policy Green Paper, 2014 (Notice 
No. 44, Gazette No. 37261, 24 January 2014) stated:  

"Policies that focus on these issues are aimed at ensuring prominence of public interest content 
across all platforms.  They include, for example, obligations requiring subscription broadcasters 
to carry public broadcasting content services …  

 What are called 'must carry rules' requiring, for example subscription broadcasters to re-transmit 
public broadcasting services, are prevalent in a number of countries and are aimed at ensuring 
that audiences have easy access to public interest content.  They are intended to ensure that 
audiences do not have to switch platforms to access such content" (Para 8.12.1, pgs 65 – 66 of 
the Green Paper (pgs 69 – 70 of the Gazette)) 
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Universal access to public service broadcasting is fundamental 

254 The SABC is the public broadcaster, charged with delivering a public mandate. 

Its core reason for being is to produce public interest programming and broadcast 

that content throughout South Africa and service the needs of all South African 

society.  

255 The very reason for the SABC's existence is to provide a public broadcasting 

service that informs, educates and entertains the South African public.  

256 The Supreme Court of Appeal "took cognisance of the special responsibility and 

functions of the SABC" in SABC v Democratic Alliance and stated:  

''It is important to emphasise that this case is about a public broadcaster that 
millions of South Africans rely on for news and information about their country 
and the world at large …"106 

257 Quoting this passage with approval, the High Court explained that "the SABC 

has a unique role and responsibility to play as the public service broadcaster", 

describing it as "the medium that should allow the free flow of ideas that is 

necessary for our democracy to function":  

"The SABC as a public service broadcaster must promote alternative views to 
encourage debate that is vital to the functioning of democracy. A healthy 
democracy requires that the public be able to discuss, share and receive 
information relating to political, social and cultural matters affecting their lives. 
The public broadcaster plays a crucial role in strengthening democracy and 
democratic governance by ensuring that the general public, in particular, 
those with neither political nor economic influence or power, have access to a 
broad spectrum of views on issues of public concern."107 

258 It was against this background that the Court stated that –  

"the independent and pluralistic broadcaster is not only crucial for the right of 
freedom of expression and access to information. It is also vital to the citizen's 
right to vote and the right to free and fair elections … The SABC is the primary 

                                            

106 South African Broadcasting Corporation Soc Ltd and Others v Democratic Alliance and Others 2016 

(2) SA 522 (SCA), quoted with approval in SOS Support Public Broadcasting Coalition and Others 
v South African Broadcasting Corporation SOC Limited and Others; SOS Support Public 
Broadcasting Coalition and Others v South African Broadcasting Corporation SOC Limited and 
Others (81056/14) [2017] ZAGPJHC 289 (17 October 2017)) ("SOS"), para 41 

107 SOS, paras 40, 42 and 52. Also see paras 43 and 44 of the SOS judgment  
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source of political information for the majority of South Africans.  They cannot 
exercise their right to vote meaningfully without access to independent and 
pluralistic information and opinion. … Without access to information about the 
conduct, opinions and relationships of political parties and the 
representatives, it is impossible for citizens to decide how to exercise their 
right to vote. If political or private interests govern the media, it cannot provide 
South Africans with the accurate, neutral and pluralistic information they 
require to make the right to vote meaningful."108 

and  

"The ability of the SABC to reach a vast number of people renders it a powerful 
tool that potentially could impact on the quality of democracy if it is not 
independent and pluralistic because the majority of South Africans receive 
their news and information primarily through the SABC's radio and television 
broadcasts."109  

259 It is to perform this crucial democratic role for all South Africans that the SABC 

was established as the public broadcaster, with a statutory public mandate to 

"service the needs of all South African society".110   

260 One of the SABC's statutory objectives is thus "to make its services available 

throughout the Republic".111  The SABC must therefore work steadily to extend 

its coverage to all citizens, a massive undertaking which is both costly and 

complex.  

                                            

108 SOS, paras 60, 61 and 63  
109 SOS, para 39. Similarly, in the UK, public service broadcasting "remains important in delivering a 

range of public benefits to viewers in the UK. These benefits include building an individual’s 
knowledge of specific issues (e.g. via documentaries or factual programming), as well as bringing 
wider social value through bringing the nation together for shared experiences such as sporting 
events, or supporting informed democratic debate with news and current affairs" (Review of 
prominence for public service broadcasting, Recommendations to Government for a new framework 
to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 3.11) 

110 s2(l) of the Broadcasting Act  
111 s8(a) of the Broadcasting Act. The preamble to the Broadcasting Act notes that the South African 

broadcasting system provides "a public service necessary for the maintenance of a South African 
identity, universal access, equality, unity and diversity".  One of the objects of the Broadcasting Act 
is to "establish a strong and committed public broadcasting service which will service the needs of 
all South African society" (s2(l) of the Broadcasting Act)  As the 2007 Discussion Paper noted, "the 
SABC is subjected to universal access to programming…" (Pg 23 of the 2007 Discussion Paper. 
The preamble to the Broadcasting Act notes that the South African broadcasting system provides "a 
public service necessary for the maintenance of a South African identity, universal access, equality, 
unity and diversity".  One of the objects of the Broadcasting Act is to "establish a strong and 
committed public broadcasting service which will service the needs of all South African society" (s2(l) 
of the Broadcasting Act) 
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Must carry promotes universal access  

261 South African policy and legislation places the universal access mandate 

primarily on the public broadcaster.  However, must carry rules are a tool to 

extend universal access to public interest content.  

262 The objective of Must Carry is to provide access to public broadcasting services 

to all citizens, through the simultaneous retransmission of the public 

broadcasting programming identified by ICASA.   

263 As the SABC notes, "The SABC has several critical focus areas for technology 

but one of the most pressing is the provision of Universal Access, which in 

respect of technology means SABC Anywhere, Anytime." 112 

264 The universal access principle demands that the public broadcasting channels 

must be made available everywhere for the public good.  

265 The underlying principle guiding must carry rules is that public broadcasting 

services are a "public good".  

"A public good is one that is not depleted by use. Its consumption by one 
individual does not undermine its availability for others. Public goods are 
therefore said to be non-rivalrous: nobody has less merely because others 
have access. Often public goods are not only non-rivalrous, but also (more or 
less) non-excludable: it is hard or expensive to exclude some people from 
enjoying them. Typical public goods include a sound currency, a non-corrupt 
judiciary, a medical database, a common language, flood control systems, 
lighthouses, and street lighting.  All of these are non-rivalrous goods (although 
some are geographically restricted). Nobody loses when others too enjoy 
them. Broadcast content is a public good par excellence, and while it is 
technologically possible to exclude some from enjoying it, this may have costs 
and any benefits may accrue to (commercial) service providers rather than to 
service users."113 

266 The retransmission of the public broadcasting channels on a pay TV platform 

does not undermine that they are a public good.  Nor does access to the Must 

Carry channels on other platforms undermine their availability free to air. Rather, 

                                            

112 SABC Annual Report, 2020, pg 67 
113 Concepts of Public Service Broadcasting in a Changing Policy Context, British Academy for the 

Humanities and Social Sciences, December 2015, pg 4 
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it expands on the availability of the public good – which is precisely the policy 

and legislative intention.  

267 In the UK, Ofcom has explained that:  

"Universal reach and relevance are essential to deliver the benefits of public 
service broadcasting.  The particular strength of public service broadcasting 
comes from its ability to appeal to people from all backgrounds, attempting to 
reach and serve everyone in the UK."114 

268 Recent Ofcom research demonstrated –  

"a broad consensus that universality – the ability of people of all backgrounds 
to access content which is valuable to them, through which they are connected 
to others across the UK – remains a vital component of public service delivery. 
We consider there are essentially three aspects to universality – availability, 
relevance and public accountability – which will continue to lie at the heart of 
effective PSB for the next decade."115 

269 Ofcom concluded that:  

"The benefits of universal availability and reach are further reinforced by the 
fact that a PSB system is one in which everyone has a stake. The provision 
of PSB comes at a cost and relies on a direct or indirect financial contribution 
from everyone in the country. This helps to ensure that audiences are treated 
not only as individual customers, but as members of a diverse society to 
which, through the delivery of its purposes, public service broadcasting 
contributes and helps to support. This unique aspect of public service 
broadcasting was highlighted by a number of the international experts we 
spoke to for this review." 116 

The objective of must carry rules is not to fund the public broadcaster   

270 It is worth stressing that advancing the public interest is not the same as 

advancing the interests of the public broadcaster.  

                                            

114 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020 
115 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 3.26  
116 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 3.29 
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271 The public broadcaster is subject to the environment in which it exists at a 

particular moment. Financial and other pressures have an influence on its 

objectives and the interests it chooses to advance at any particular time.  

272 It is not the purpose of must carry rules to serve the public broadcaster's 

organisational or financial interests or to create a revenue stream for the SABC.  

Must carry rules benefit the SABC and the public  

273 Although it is not their purpose, the must carry rules do in fact benefit the SABC 

commercially. These commercial benefits are not the objective of the 

Regulations, but they are nonetheless an important consideration.  

274 As a result of the larger audience which the SABC gains through viewers 

watching SABC on pay TV platforms such as DStv, the SABC is able to offer 

advertisers more eyeballs, and command higher advertising revenues, all of 

which accrue only to the SABC.117  

275 The value of the portion of advertising revenue earned by the SABC due to 

SABC 1, 2 and 3 viewership over the DStv platform pursuant to the Must Carry 

Regulations is estimated to be approximately R569 million per annum.118 Must 

carry rules therefore help the SABC to monetise its content, even though that is 

not the purpose of must carry rules.  

276 These financial spinoffs to the SABC are over and above the verified public 

interest benefits of must carry rules.   

                                            

117 As a study prepared for the European Union indicated:  

"Greater coverage for a broadcaster with must-carry status translates to increased advertising 
revenue as advertisers are willing to pay more to reach more viewers, and increased viewers 
means that public service broadcasters may be able to bid more for valuable content rights" 

(Study on the Regulation of Broadcasting Issues Under the New Regulatory Framework prepared 
for the European Commission, Information Society and Media Directorate-General, December 
22, 2006, by Cullen International SA, pg 83) 

118 The SABC exclusively derives all of the advertising revenue from the must carry channels carried 

on DStv 
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277 ICASA conducted a regulatory impact assessment in 2018/2019, which found 

that:  

277.1 The Must Carry Regulations are effective in ensuring that public 

broadcasting television services are universally accessible to the 

public.119 

277.2 The Must Carry Regulations have enabled the public, who ordinarily 

would not have access to public television broadcasting programmes 

due to coverage deficiencies, to access public broadcasting television 

programmes.120  

277.3 The Must Carry Regulations have been beneficial to all stakeholders 

and to the public.121 

277.4 The argument that subscription broadcasting licensees have 

experienced subscriber growth as a result of the popularity of the SABC 

channels is unsubstantiated.122 

278 Similarly, recent Ofcom research "found that having to visit multiple platforms to 

access public service broadcasting content creates a challenge for the PSBs in 

engaging people with their on-demand players. In contrast, one of the reasons 

audiences say they like services such as Netflix is that content is all in one place, 

including a lot of their favourite PSB content." 123 

SABC's financial needs do not trump Must Carry's public interest benefits  

279 Currently, approximately 8 million South African homes have elected to pay 

subscriptions to a pay TV operator. In the absence of the Must Carry channels 

being available on Pay TV, these homes would need to make alternative 

                                            

119 Regulatory Impact Assessment Report on the Must Carry Regulations, ICASA, 19 March 2019 

("Must Carry RIA Report"), pg 12  
120 Must Carry RIA Report, pg 22 
121 Must Carry RIA Report, pg 18 
122 Must Carry RIA Report, pg 17 
123 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 4.30 
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arrangements to have continued access to the PBS channels.  Many consumers 

would likely still have a terrestrial aerial even though it may not be in use.124 

However, it is probable that some homes would need to invest in new terrestrial 

reception equipment. ICASA notes in the RIA Report that "the cost of an extra 

antenna would be an inhibiting factor for millions of audiences".125 

280 The British government sees Must Carry regulation as supporting the principle of 

"universal availability which governs access to licensed PSB services on all 

major platforms…".126 The UK House of Lords Select Committee on 

Communications and Digital considered arguments for platforms to pay 

re-transmission fees, but concluded that "the universality principle is intended to 

benefit viewers, not private companies who apply a charge themselves".127 It 

found that "Free to air and free at the point of use are key attributes of public 

service broadcasting" and concluded that "PSBs should continue to be required 

to offer their content across all TV platforms."128 

281 Ofcom identified a real risk that without must carry rules, public service 

broadcasters in the UK "may find it difficult to agree fair terms for their content 

and may not be available on certain TV platforms".129  

282 Ofcom accordingly recommended that the must carry rules be retained.  

 

                                            

124 It is likely that many homes adopted television directly through satellite pay TV and never had a 

terrestrial TV aerial at all  
125 Para 4.7 of the RIA Report  
126 The Balance of Payments between Platforms and Public Service Broadcasters Consultation Report 

Department for Culture, Media and Sport 2016 London: DCMS, pg18 ("DCMS Balance of Payments 
Report"), pg 5. In the view of the government the underpinning regulatory framework must deliver 
on the objective of zero net fees, i.e. no net payments between all platform operators and the PSBs 
for the carriage of the licensed PSB channels 

127 Public service broadcasting: as vital as ever, House of Lords Select Committee on Communications 

and Digital, HL Paper 16, 5 November 2019, para 246 
128 Public service broadcasting: as vital as ever, House of Lords Select Committee on Communications 

and Digital, HL Paper 16, 5 November 2019, para 247 
129 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 1.16 
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The public interest necessitates the retention of must carry rules  

283 The Draft White Paper's proposal to remove must carry rules is motivated by the 

tenuous fear that going forward must carry rules may distort competition. On this 

basis, the Draft White Paper effectively proposes discarding must carry rules 

(and all of its proven public benefits) in favour of allowing the SABC to 

commercially negotiate retransmission consent agreements for (i.e. to sell) its 

channels.130  

284 The Must Carry rules are designed to extend universal access to public 

broadcasting service content. In light of this, it is unclear how having the SABC 

channels distributed by Pay TV satellite platforms (at no charge to the SABC131) 

can be said to undermine the SABC’s content investment, in circumstances 

where the SABC does not incur any additional programming costs in order for 

subscription broadcasters to simulcast its channels as is.  

285 The SABC gains considerably from this simultaneous retransmission of its 

channels by subscription broadcasters. After all, the SABC content is watched 

on the Pay TV platforms, the viewership figures are attributed to the SABC 

(thereby contributing to the SABC’s audience size) and the ad revenue which is 

earned as a consequence of that viewership accrues solely to SABC.  

286 There is, in any event, nothing precluding the SABC from commercialising its 

channels and programming, as it already does. This is evident from the 

availability of (a) SABC 1, 2 and 3 on other platforms for reasons other than must 

carry rules (e.g. OVHD), (b) SABC programming on Viu and YouTube, and (c) 

the commissioning of bespoke channels for broadcast on DStv (e.g. SABC News 

and SABC Encore)).  

                                            

130 Para 5.2.7.12 of the Draft White Paper  
131 This is in contrast to the SABC's signal distribution costs, which are the second largest cost for the 

SABC after salaries.  Over the past five years Sentech has cost the SABC over R3.2 billion, and this 
cost is set to continue (SABC presentation to the Portfolio Committee on Communications, 
20 October 2020) 
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287 The proposal to dump must carry rules in order to create a (perceived, but 

exaggerated) revenue stream for the SABC, is effectively a proposal to relieve 

the SABC of its universal access mandate.   

288 The misconceived assumption that removing must carry rules will open an 

untapped revenue stream overlooks the reality that subscription broadcasters 

may not be willing to pay for SABC content which is freely available.  As Ofcom 

has noted, "content which has a broad appeal, but which is widely available free-

to-air, such as some of the UK-originated content available via the public service 

broadcasters, is unlikely to drive pay TV subscriptions, since consumers are 

unlikely to pay a significant premium to watch programmes similar to those which 

they can already watch for free."132 

289 For all these reasons, MultiChoice does not support the proposal to remove must 

carry rules.  

Discoverability  

290 Strangely, the Draft White Paper proposes the removal of must carry rules, but 

the introduction of new "discoverability" rules, which it describes as "the logical 

next step beyond must carry rules to ensure that programmes and services which 

are seen as being of particular value for society, for democratic, cultural or social 

reasons, can be found easily and accessed on relevant platforms, whether they 

are linear or on-demand."133   

291 It proposes that ICASA conduct a public inquiry to determine a regulatory 

framework for rules ensuring the discoverability of public interest content on all 

audio and audiovisual content service platforms, and, in particular, to determine 

if legislation should make it mandatory that the manufacturers of smart television 

sets and other connected receiving devices must provide access to the SABC's 

app(s) on their screens.134 

                                            

132 Pay TV second consultation: Access to premium content, Ofcom, 30 September 2008, para 3.2 
133 Para 5.2.7.15 of the Draft White Paper  
134 Para 5.2.7.16 of the Draft White Paper 
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292 MultiChoice does not agree that discoverability rules are the logical next step 

beyond must carry rules. On the contrary, discoverability rules apply where public 

service broadcasting content is made available. As Ofcom stated:  

"The PSB purposes and positive societal benefits can only be achieved, and 
the requirements of a new prominence framework could only apply, where 
PSB content is made available. The current legislative framework for PSB 
linear services includes provisions to secure the availability of these services, 
commonly called the ‘must carry’ and ‘must offer’ rules."135 

293 As Sky stated, "platforms are only able to give prominence to content if they are 

provided with that content in the first place."136 This is the case for linear 

prominence requirements in the UK, which presuppose a must-offer obligation 

for public service channels.  

294 Ofcom also considered the necessity or desirability for similar rules for 

on demand content. The BBC argued that there should be a "regulatory 

backstop" to help ensure the availability of PSB content where terms can't be 

agreed with platforms and services.137 

295 However, Ofcom "recognise that new rules for on-demand PSB prominence may 

change the dynamic of complex commercial negotiations and there is a risk of 

unintended consequences for the availability of PSB content. For example, 

although PSB content is currently widely available, the introduction of new 

prominence regulation may disincentivise [user interfaces] from making PSB 

content available".138  

296 Ofcom also cautioned that any new availability requirements would need to take 

account of potential commercial impacts and other relevant issues including 

technical feasibility, proportionality (including cost impacts) and consumer 

                                            

135 Review of prominence for public service broadcasting, Recommendations to Government for a new 

framework to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 6.13   
136 Review of prominence for public service broadcasting, Recommendations to Government for a new 

framework to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 6.14   
137 Review of prominence for public service broadcasting, Recommendations to Government for a new 

framework to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 6.14  
138 Review of prominence for public service broadcasting, Recommendations to Government for a new 

framework to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 6.15 
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expectations. The detail of these obligations would need careful consideration to 

ensure that their impact on the market is proportionate and any obligations 

support the effective delivery of the policy objective, which is to ensure that public 

service broadcasting remains available and prominent.139  

297 Given the viewership of SABC channels, as well as the viewership of SABC 

programmes on platforms such as YouTube, there does not seem to be any 

challenge to the discoverability of PBS programming, so there does not appear 

to be any objective justification to oblige subscription broadcasters and others to 

make SABC programming more discoverable. In addition, given that many 

channel brands are closely tied to their channel numbers, there is likely to be 

considerable cost, disruption and confusion caused by any changes to EPG 

numbers resulting from the introduction of discoverability rules. In a submission 

to Ofcom on this matter, Sky pointed out that just one of Ofcom’s proposed 

changes would require, on Sky’s platform alone, 140 other channels to change 

EPG number, causing significant costs and disruption with little or no benefit to 

viewers or public service broadcasters.140 

298 If any discoverability obligations were to be imposed, they would have to be 

predicated on must carry obligations and based on an objectively demonstrated 

need for intervention to make the public broadcasting service channels more 

discoverable. Any such obligations would have to be reasonable, effective, 

proportionate, practicable and appropriate, taking into account the 

implementation difficulties and costs to be incurred, any benefits to be gained 

from the implementation of any such discoverability obligations, and the need to 

minimise disruption to viewers.141 

                                            

139 Review of prominence for public service broadcasting, Recommendations to Government for a new 

framework to keep PSB TV prominent in an online world, Ofcom, 4 July 2019, para 6.16 to 6.18 
140 Sky response to Ofcom review of rules for prominence of public service broadcasters and local TV, 

5 October 2018, para 9 of the Executive Summary  
141 As the EU's Audiovisual Media Services Directive states, "Where Member States decide to impose 

rules on appropriate prominence, they should only impose proportionate obligations on undertakings 
in the interests of legitimate public policy considerations" (Audiovisual Media Services Directive, 
recital 25) 
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Concluding comments on must carry rules  

299 For the reasons set out above, MultiChoice submits that:  

299.1 Must carry rules continue to serve an important public interest objective 

and should be retained as is.   

299.2 Discoverability rules would have to be based on an objectively 

demonstrated need for intervention to make the public broadcasting 

service channels more discoverable. As there does not seem to be any 

challenge to the discoverability of PBS programming in South Africa. 

discoverability rules should not be imposed.  

299.3 In any event, such discoverability rules would have to be predicated on 

the existence of must carry rules. The discoverability rules would also 

have to be reasonable, practicable and minimise disruption to viewers. 

299.4 No statutory amendments to the must carry regime are required.  

 

Local content 

300 The Draft White Paper proposes that –  

300.1 South African content quotas should remain in place for broadcasting 

services. The rules should be applied in a graduated manner 

distinguishing between linear and non-linear individual and class 

licensees and whether the service is public, commercial or 

community/non-profit in nature.142  

300.2 The video libraries of on demand content services targeting South 

African audiences should also have to comply with a South African 

content requirement which should be set by the regulator in a 

                                            

142 Para 5.2.8.9 of the Draft White Paper  
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graduated manner considering the nature of the service to a maximum 

of 30% of the video catalogue available in South Africa.143  

300.3 Where it is not possible to meet the South African content quota due to 

the nature of the service the licensee be offered the opportunity to pay 

a specified sum of money or minimum percentage of gross revenue 

into a fund which supports the creation of audio and audiovisual South 

African content.144 

301 In this section MultiChoice submits that –  

301.1 The developments in the audiovisual sector require a fundamental 

re-assessment of whether there remains a need for television local 

content regulations, and the nature of any such regulations. Inflexible 

airplay quotas reflect an outdated approach to the achievement of local 

content objectives and are no longer the best way to encourage 

sustainable investment in the local industry, going forward. It may be 

preferable to develop a more nuanced approach to local content 

regulation which encourages long term investment in jobs and skills 

development in order to promote a sustainable industry, rather than an 

approach which is driven by "meeting quotas".  

301.2 We urge government to explore alternative mechanisms to promote, 

encourage and incentivise local content and stimulate the growth and 

development of the local production sector. A wide range of initiatives 

should be encouraged, including the provision of financial assistance 

to the film and broadcasting industry through low cost loans and tax or 

license fee rebates, co-production treaties, improved marketing and 

distribution of local content in Africa and internationally, and greater 

attention to improving education and training initiatives to upskill the 

local production industry. 

                                            

143 Para 5.2.8.9 of the Draft White Paper  
144 Para 5.2.8.8 of the Draft White Paper  
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301.3 The objective of ensuring that audiovisual content services promote the 

provision and development of local content should fall on audiovisual 

content services viewed collectively, subject to the three-tiered 

approach to regulation. To the extent that local content quotas remain 

a feature of local content regulation, MultiChoice supports the Draft 

White Paper's proposal that the rules should be applied in a graduated 

manner. In our view this graduation must be based on which tier 

(public, commercial free to air, subscription or community) the service 

falls within.  

301.3.1 The primary obligation for local content development should 

continue to be on the public broadcaster and, to a lesser 

extent, commercial free to air and community broadcasting 

services;  

301.3.2 Local content quotas are not necessary in the subscription 

broadcasting context, as subscriber preferences will dictate 

this. Local content development is already a commercial 

imperative for subscription broadcasters. Quotas are not 

suitable for subscription audiovisual services, whose primary 

mandate is to meet the demand and needs of their 

subscribers, and require flexibility to meet the challenges of 

a multi-channel, multi-platform environment.  

301.3.3 If local content is to continue to be regulated, then 

MultiChoice agrees that on demand content services should 

also contribute to local content objectives. If there are to be 

quotas, then a percentage of catalogue quota would seem to 

make the most sense for on demand services. 

301.3.4 MultiChoice supports a "pay or play" approach and we 

suggest that the option of making a financial contribution 

rather than complying with a quota should be made available 

to all types of content services, whether linear or on demand 
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(regardless of whether it is possible to meet the South African 

content quota due to the nature of the service). We also 

support the proposal that payments should be made into a 

fund which supports the creation of audio and audiovisual 

South African content (which should include support such as 

local content training, skills development and business 

development.) 

301.3.5 In addition, we note that the Draft White Paper's "pay or play" 

proposal stated that licensees be offered the opportunity to 

pay a specified sum of money or a minimum percentage of 

gross revenue. To the extent that the amount to be paid into 

the fund is to be calculated as a percentage, it should be 

calculated as a percentage of the licensee's total annual 

channel / content acquisition budget, rather than as a 

percentage of its gross revenue. Revenue is not directly 

related to South African programming objectives, whereas 

the licensee's total content acquisition budget is directly 

related to content acquisition and development and is a more 

relevant and appropriate metric. This is currently the 

approach in South Africa145 and, for example, Namibia.146  

301.4 Lastly, MultiChoice proposes that there should be a broadening of the 

definition of what counts as local content. For example, African, or at 

least regional content, should count towards local content compliance.  

302 We elaborate on this below.  

                                            

145 In South Africa, subscription television broadcasters' local content quotas are currently calculated 

as a percentage of their total channel acquisition budget. (Reg. 6(1) and (2) of the ICASA 
Regulations on Local content, 2016) 

146 In Namibia, subscription broadcasters are required to spend a percentage of their annual channel 

and content acquisition cost in their most recent financial year on the acquisition or development of 
local content, which expenditure may include expenditure in the Republic of Namibia on local content 
training, skills development and business development. (Reg. 27(2)(d) of the Namibia Broadcasting 
Code for Broadcasting Licensees, 2018 
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Local content in the new converged environment  

303 Digitisation and convergence have significantly and irreversibly affected the 

market for the creation and distribution of local content.  

304 South Africans now have a wider range of choices as to which devices and 

platforms they can use to create, distribute or access audiovisual content.  (This 

could be via conventional television sets, PCs, laptops, tablets and mobile 

phones). This reflects a dramatic change from the traditional consumption 

patterns of linear, single channel broadcasting in the 20th century. As users have 

moved online, advertisers have followed them.  

305 Digitisation and the convergence of broadcasting, telecommunications and ICT 

services and products is resulting in a substantial increase in the availability of 

audiovisual content, including in the mobile and online environment.  Online 

players include telecommunications companies, online content aggregators, 

user-generated content, content owners/creators, news organisations and social 

media sites. As a consequence, the creation and distribution of local content is 

no longer the exclusive domain of licensed broadcasting services. 

306 Content is being created and consumed through multiple services over a variety 

of platforms and through a wide range of devices, and the impact and 

influence – the pervasiveness – of broadcasting services has diminished 

significantly.   

307 Local content can thus no longer be seen as driven only by television as the 

dominant form of mass media.  In the 21st century, television is becoming less of 

a driver than online media. Consumers are now able to tell their own stories, 

create their own content, access diverse views and to impart and receive 

information on a wide range of technological devices. 
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308 Thus, not only has the broadcasting of local content become a commercial 

imperative for traditional television broadcasting licensees, but, in addition, there 

is an increasingly wide range of alternative sources and platforms for the creation 

and distribution of, and via which South Africans may access, local content.   

309 Local content development is already a commercial imperative, for subscription 

services in particular. In our view, if local content has become a commercial 

imperative then the question to be asked is, "What role, if any, do quotas continue 

to play in this era of unprecedented demand for local content?" Quotas are 

particularly unsuitable for subscription audiovisual services, whose primary 

mandate is to meet the demand and needs of their subscribers, and require 

flexibility to meet the challenges of a multi-channel, multi-platform environment 

310 These developments require a fundamental re-assessment of whether there 

remains a need for television local content regulations, and the nature of any 

such regulations. Inflexible airplay quotas reflect an outdated approach to the 

achievement of local content objectives and are no longer the best way to 

encourage sustainable investment in the local industry, going forward.  

311 Traditional broadcasting services are now competing head-on with mobile and 

online audiovisual content services for audiences, subscribers and advertising. 

In addition, South African broadcasting and new media services are having to 

compete with global players such as Facebook, Twitter and YouTube, which are 

not subject to local content regulations at all.  This competition is not just for 

audiences, but also for advertising: these global players are extracting significant 

advertising revenue out of South Africa.  

312 For all these reasons, the impact and influence of traditional broadcasting 

services is diminishing significantly.  

MultiChoice supports graduated approach to local content regulation  

313 As a subscription broadcasting service, we are commercially driven to provide 

content which viewers want to watch and are willing to pay for.   
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314 Given that a subscription broadcasting service is provided for a fee, a 

subscription broadcaster is continuously constrained to ensure that it meets the 

demands and preferences of its existing and future subscribers, at a price that 

they are willing and able to pay.  Put differently, a subscription broadcasting 

service is permanently vulnerable to churn.  As a subscription broadcasting 

licensee, MultiChoice is therefore continuously constrained to ensure that it 

offers content which subscribers want, and which they are willing and able to pay 

for.  To the extent that there is subscriber demand for local content, subscription 

broadcasters have a commercial incentive to broadcast local content.147 

315 If our content offering is not compelling, people will unsubscribe.  This has been 

recognised in the United Kingdom, Australia and South Africa.  This distinguishes 

subscription broadcasting services from free to air broadcasting services, as 

subscription broadcasting services are driven by customer demand for particular 

content for which they are willing to pay using their discretionary income.   

316 Internationally the norm is that the primary responsibility for achieving public 

interest objectives, such as local content development, is borne by the public 

broadcaster.  The primary obligation for local content development should 

therefore be on the public broadcaster and, to a lesser extent, commercial free 

to air and community broadcasting services, as has been the position in South 

Africa.   

317 Against this background, MultiChoice does not believe that local content quotas 

are necessary for subscription broadcasting services.  

                                            

147 MultiChoice does not necessarily agree with the statement in the Draft White Paper that "The high 

audience and revenue performance of South African drama and music content is evidence that the 
South Africa content quotas have been successful in stimulating demand for South African content." 
(para 5.2.8.4 of the Draft White Paper).  We are not aware of a causal link having been established 
between local content quotas and demand for local content in South Africa. On the contrary, a vast 
amount of local content programming is created outside the ambit of both licence conditions and 
ICASA’s South African Television Content Regulations. The creation of this content arises out of 
market demand and not as a result of any regulatory obligation 
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318 To the extent that the quota system is retained, MultiChoice supports the Draft 

White Paper's proposal that the quotas should continue to be applied in a 

graduated manner distinguishing whether the service is public, commercial free 

to air, subscription or community/non-profit in nature.  

319 We further submit that in the light of the diminishing impact of linear broadcasting 

services, the quotas for linear services should reduce significantly, both (a) to 

ensure that they are appropriate for subscription broadcasting services and (b) to 

ensure greater parity between linear and non-linear services.  

Local content requires maximum flexibility 

320 We think that the statutory definition of South African programming content is too 

narrow.  

321 Many initiatives and kinds of content which in fact achieve local content 

objectives are excluded from the definition and calculation of local content, 

including advertising, African/regional channels, and other contributions to local 

content. We propose the following statutory amendments to make the local 

content regulatory framework more robust:  

321.1 African content should count as local content: There is an 

increasing demand for continental and regional content, as viewers 

relate positively to African programming and share a common identity 

and shared values.  Recognising African/regional content as local 

content would accord with African governments' attempts to reduce 

barriers to regional trade and co-operation and improve regional 

integration. It would also accord with the position in Australia,148 the 

EU,149 the UK, Angola150 and Nigeria.151 MultiChoice proposes that 

                                            

148 In Australia, New Zealand programming qualifies as Australian content for quota purposes (s5 and 

s18 of the Australian Content Standard)  
149 In the EU, "European works" includes, inter alia, works originating from EU member states (Art 1(n) 

of the AVMS Directive) 
150 In Angola, the local content quota applicable to television (broadcasting) operators must be filled 

through the broadcasting of Angolan and African works (Art 64 of the Television Law, 2017, read 
with the definitions of "African work" and "Angolan work" in Art 2(j) and (k) respectively)  

151 Nigeria has a quota for African content on a subscription broadcasting service (Clause 11.2.2 of the 

Nigeria Broadcasting Code, 6th Ed.) 
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African content/channels compiled from, or with programming from, 

another African country (or at the very least from the SADC region) 

should be included in the definition and calculation of local content.   

321.2 FTAs should count: Licensed free to air broadcasting channels 

should count towards local content compliance. Must carry rules 

contribute significantly to universal access and the public interest.  For 

this reason, the carriage of must carry channels and other free to air 

broadcasting service channels on a subscription broadcasting service 

should count towards the subscription broadcaster's local content 

compliance.  

321.3 Enterprise development should count: In addition, licensees' 

expenditure on enterprise development, and local content training and 

development initiatives should also count towards local content 

compliance.  These initiatives contribute significantly to the 

development of the local production sector and should be encouraged.   

322 MultiChoice suggests that the measurement of local content should be across 

the service as a whole (not per programme, channel or bouquet). As a general 

principle, local content regulation should afford audiovisual content services 

maximum flexibility in implementation.  

323 Against the above background, MultiChoice agrees that any local content 

regulations will need to include both linear and non-linear audiovisual content 

services. We support the extension of any local content obligations which are 

set, to on demand content services targeting South African audiences.152  

324 This is the position in the EU, and has recently been proposed in Canada. For 

example, on 3 November 2020 the Minister of Canadian Heritage in Parliament 

tabled a bill to amend the Canadian Broadcasting Act -- Bill C-101, referred to as 

the "Broadcast Modernization Act". It proposes that the CRTC will develop and 

implement new regulations to ensure that both traditional and online 

                                            

152 Paras 5.2.8.6, 5.2.8.8 and 5.2.8.9 of the Draft White Paper  
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broadcasting services, including internet giants, offer meaningful levels of 

Canadian content and contribute to the creation of Canadian content in both 

Official Languages. This follows the Mandate Letter issued by the Canadian 

Prime Minister in December 2019 to the Minister of Canadian Heritage, calling 

for the introduction of legislation by the end of 2020 that will take appropriate 

measures to ensure that all content providers, including internet giants, offer 

meaningful levels of Canadian content in their catalogues.  

325 If local content quotas are to remain, then MultiChoice would support the Draft 

White Paper's proposal that a minimum percentage, up to a maximum cap of 

30%, of the video catalogue of on demand content services targeting South 

African audiences should be local content (subject to our proposal that African 

content should count towards compliance, and subject to our comments on the 

pay or play proposals). We would suggest that ICASA review this percentage 

prescribed in regulations every four to five years until the aspirational goal of 30% 

of video catalogue has been achieved.  

326 The Draft White Paper is silent on how the SA content in video libraries would be 

calculated. The EU Commission guidelines on European Works153 recommends 

to member states that calculation of the minimum 30% EU content  in on demand 

catalogues should be based on the total number of titles in the catalogue. We 

would propose that similar guidance be captured in the final White Paper. 

327 As the Draft White paper explains, local content regulations have traditionally 

allowed for a "pay or play model" wherein services can spend a specified sum of 

money instead of complying with quotas. MultiChoice supports this approach and 

we suggest that this pay or play option be made available to all types of content 

services, whether linear or on demand (regardless of whether it is possible to 

meet the South African content quota due to the nature of the service). We also 

support the proposal that payments should be made into a fund which supports 

the creation of audio and audiovisual South African content (which should include 

                                            

153 Communication from the Commission: Guidelines pursuant to Article 13(7) of the Audiovisual Media 

Services Directive on the calculation of the share of European works in on-demand catalogues and 
on the definition of low audience and low turnover, 7 July 2020  
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support such as local content training, skills development and business 

development.) 

328 In addition, we note that the Draft White Paper's "pay or play" proposal states 

that licensees be offered the opportunity to pay a specified sum of money or a 

minimum percentage of gross revenue. To the extent that the amount to be paid 

is to be calculated as a percentage, it should be calculated as a percentage of 

the licensee's total annual channel / content acquisition budget, rather than as a 

percentage of its gross revenue. Revenue is not directly related to South African 

programming objectives, whereas the licensee's total content acquisition budget 

is directly related to content acquisition and development and is a more relevant 

and appropriate metric. This is currently the approach in respect of local content 

quotas in South Africa154 and, for example, Namibia.155  

329 We urge government to explore alternative mechanisms to promote, encourage 

and incentivise local content and stimulate the growth and development of the 

local production sector. A wide range of initiatives should be encouraged, 

including the provision of financial assistance to the film and broadcasting 

industry through low cost loans and tax or license fee rebates, co-production 

treaties, improved marketing and distribution of local content in Africa and 

internationally, and greater attention to improving education and training 

initiatives to upskill the local production industry. Any barriers, such as duties on 

broadcasting production, transmission and reception equipment, should also be 

removed.156 International experience indicates that there is marked growth in 

creative content industries after the adoption of an incentive programme. If South 

Africa is to successfully incentivise sustained investment in the local production 

                                            

154 In South Africa, subscription television broadcasters' local content quotas are currently calculated 

as a percentage of their total channel acquisition budget. (Reg. 6(1) and (2) of the ICASA 
Regulations on Local content, 2016) 

155 In Namibia, subscription broadcasters are required to spend a percentage of their annual channel 

and content acquisition cost in their most recent financial year on the acquisition or development of 
local content, which expenditure may include expenditure in the Republic of Namibia on local content 
training, skills development and business development. (Reg. 27(2)(d) of the Namibia Broadcasting 
Code for Broadcasting Licensees, 2018 

156 Duties on broadcasting production, transmission and reception equipment negatively affect a 

broadcaster's financial ability to invest in more local content.  A removal of duties would increase the 
available funds for broadcasters and producers to increase their investment in local productions and 
employment of locals in the entertainment industry, and would thus result in increased levels of local 
content broadcasts 
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industry, it needs to put in place a raft of measures to support producers and 

investors and there needs to be transparency and fairness in the application of 

these measures. While South Africa has had some success with its incentive 

schemes in the past, more recently, as Government’s financial position has been 

strained under COVID-19, the schemes have faltered, placing additional 

pressure on local producers. 

330 In addition, strong protection against piracy is essential for a successful local 

production industry. We refer in this regard to our comments elsewhere in this 

submission regarding piracy.  

331 In conclusion, the developments in the audiovisual sector require a fundamental 

re-assessment of whether there remains a need for television local content 

regulations, and the nature of any such regulations.  

332 MultiChoice supports the application of any local content rules in a graduated 

manner, distinguishing whether the service is public, commercial, free to air, 

subscription or community/non-profit in nature. We agree that any local content 

regulatory framework will need to include both linear and non-linear audiovisual 

content services, including on demand content services.  

333 We further propose statutory amendments to count African content, licensed free 

to air broadcasting services, and local content enterprise and skills development 

expenditure to count towards local content compliance.  We support the 

maximum 30% video library quota for on demand content services, subject to 

African content counting as local content.  

334 We also urge government to incentivise local content and protect local production 

through anti-piracy initiatives and sound intellectual property laws.  
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Sports Broadcasting Rights 

335 As regards the broadcasting of national sporting events, the Draft White Paper 

proposes –  

335.1 amending the legislation to include criteria to guide the regulator in 

determining regulations;157  

335.2 extending the listed events system to the broader AAVCS market to 

ensure the public continues to enjoy free to air and free-to-view access 

to listed events;158  

335.3 that sports broadcasting rights to listed events must be granted after 

an open, transparent and non-discriminatory bidding process and for 

no longer than five years;159 and  

335.4 in addition to sport, listed events may also include events of major 

public importance or cultural significance e.g. presidential 

inaugurations or state funerals.160  

336 The intellectual property rights to sports events are owned by sports bodies. The 

regulation of national sporting events is a narrow exception to the accepted 

principle of exclusivity, intended to promote free to air access to listed events.161  

Such limitations must be narrowly and appropriately tailored in the public interest.  

Rationale for regulation of national sporting events  

337 The underlying rationale for regulating the broadcasting of national sporting 

events in South Africa and internationally is to promote access to national 

sporting events identified in the public interest.  

                                            

157 Para 5.2.9.12 of the Draft White Paper  
158 Para 5.2.9.15 of the Draft White Paper  
159 Para 5.2.9.16 of the Draft White Paper  
160 Para 5.2.9.22 of the Draft White Paper  
161 Exclusivity has consistently been recognised as a necessary part of the normal functioning of the 

highly competitive broadcasting market and so usual that there would be such anomalies if they 
were treated as amounting to restrictions (Director General of Fair Trading v FAPL, 28 July 1999; 
European Parliament, Resolution B4-0326/96, O.J. No. C166/109, 10 June 1996) 
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338 The thinking behind special treatment for national sporting events, identified in 

the public interest, is that a few, select sporting events are so important to a 

country, so embedded in the national psyche, that their availability to the public 

should not be prevented. Rules are therefore formulated to make sure that all 

television audiences – whether they watch via subscription or free to air services 

– are able to watch these key national events and share in the national mood.  

339 It is this rationale which underscores s60(1) of the ECA,162 namely that 

subscription broadcasting licensees should not prevent or hinder free to air 

access to national sporting events identified in the public interest from time to 

time (so-called "listed events") by acquiring exclusive rights which prevent or 

hinder the free to air broadcasting of those events.163  

Delicate balancing act is required in order to regulate national sporting events in the 

public interest 

340 The regulation of the broadcasting of national sporting events identified in the 

public interest has significant consequences for all stakeholders (especially 

sports bodies which depend on sports broadcast rights revenue for the vast 

majority of their income) and the wider economy.   

341 In the last 15 to 20 years, both in South Africa and internationally, and as ICASA 

has recognised, income from the sale of broadcasting rights has become by far 

the biggest source of income for the sports bodies of the major sports.  ICASA's 

2003 Position Paper on Sports Broadcasting Rights stated: 

"The inquiry into sports broadcasting rights clearly demonstrated the strong 
reliance by sports federations on the income generated from selling sports 

                                            

162 Substantially the same provision was contained in s30(7) of the Broadcasting Act, 1999  
163 s60(1) of the ECA does not oblige the SABC or any other free to air broadcaster to broadcast any 

of the listed events.  Nor does it prevent subscription broadcasters from broadcasting any of the 
listed events.  The requirement is that subscription broadcasting licensees must not preclude free to 
air licensees from broadcasting the listed events free to air. Similarly in the European Union, the 
Audiovisual Media Services Directive permits (but does not require) EU member states to adopt 
measures to ensure that broadcasters under their jurisdiction do not exclusively broadcast events of 
major importance for society in such a way as to deprive a substantial proportion of the public of the 
possibility of following those events on free to air television (Art 14 of the Audiovisual Media Services 
Directive, previously Art 3a of the Television Without Frontiers Directive) 
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rights. Money generated from selling sports broadcasting rights is now seen 
as critical to the development of sports."164 

342 Sports broadcasting revenue typically makes up about 60% of major sports 

bodies' income, followed by sponsorship revenue.  Sponsorship revenue is 

directly linked to the broadcasting of events. For example, in 2018 SARU 

generated 84% of its revenue from broadcasting rights and sponsorships165; 

Cricket SA indicated that state funding represents only 0.30% (less than 1%) of 

CSA's total funding),166 and Netball SA indicated that while government 

contributes to its revenue through Sport and Recreation SA, this contribution is 

not sufficient to sustain netball, and the revenue it generates from the sale of its 

broadcasting rights is critical to the development of netball in South Africa167. 

International sports bodies, such as FIFA, SANZAAR, the ICC and the 

International Olympic Committee are also heavily reliant on the revenue they 

generate from the sale of their broadcast rights to sustain their sports.168  

343 The existing legislative framework requires ICASA, when determining the 

relevant criteria and the national sporting events to be listed, to weigh the 

interests of the different constituencies affected.  These include sports bodies, 

sports persons (at every level of the sport, both present and potential), and sports 

as a whole; sports fans and followers; viewers of television and radio listeners; 

free to air broadcasting services; subscription broadcasting services; the 

broadcasting sector as a whole; and the wider South African economy.  The 

increased professionalisation of sport in South Africa over the past two decades 

has resulted in a significant number of South Africans (including players, 

                                            

164 Pg 28 of the Position Paper 
165 Submission to ICASA on the draft Sports Broadcasting Services Amendment Regulations, 2018, 

SA Rugby, 15 March 2019. SARU derived the remaining 16% of its revenue from test and event 
participation, grants, merchandising and licensing royalties 

166 Submission to ICASA on the draft Sports Broadcasting Services Amendment Regulations, 2018, 

Cricket SA, 15 March 2019 
167 Submission to ICASA on the draft Sports Broadcasting Services Amendment Regulations, 2018, 

Netball South Africa, 15 March 2019 
168 Markets which are more mature than South Africa's differ in that the sources of income of sports 

bodies are not as limited. For example, in the UK public funding for sports derives from a number of 
sources. In 2016 – 2017 the Department for Culture, Media, Sport and Digital alone provided £182 
million of funding to sports (nearly R3,5 billion) 
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coaches, administrators, etc.) developing a career in, and earning a livelihood 

from, sport (albeit that sports careers are inherently for a limited period).   

344 ICASA is required to strike the right balance between these conflicting interests, 

and to intervene in a proportionate manner.   

345 For example, sports fans would no doubt love to be able to watch all sports 

events free of charge. And likewise, the SABC would no doubt love to broadcast 

all sports events at little or no cost for the broadcasting rights.  But, the economic 

realities of the broadcasting of sports events are such that the rights are owned 

by the sports bodies, whose prerogative it is to commercialise their rights (which 

are a significant asset of the sports body, if not their most significant asset) for 

maximum value.169  If the interests of only the sports fans or the SABC were 

considered, this would be contrary to the interests of most of the other 

constituencies listed above. Moreover, in the long term, even those very sports 

fans would be worse off as a result of, for example, (a) a deterioration in the sport 

concerned (due to the inability of the sports body to administer and develop its 

sport due to insufficient funding), and/or (b) the possibility that a sports event 

may not be broadcast at all either on FTA or pay TV (due to the failure by any 

broadcaster to acquire the rights or to broadcast the event).     

346 ICASA recognised that a balance has to be struck between a sports body's need 

for income and its need for exposure. ICASA's 2003 Position Paper stated:   

"The Authority is aware, however, that the reliance by sports bodies and clubs 
on money generated through the selling of sports broadcast rights needs to 

                                            

169 To meet its obligations, a sports body needs, on the one hand, significant income and, on the other 

hand, to ensure the exposure of the sport. Given the strong reliance by sports bodies on the income 
generated from selling their sports rights, the money they generate from doing so is accepted, both 
by ICASA and internationally, as being critical to the development of sports. (See pg 28 of ICASA's 
2003 Position Paper). What is the right balance between revenue and exposure for a sport will differ 
at various points in time, and from one sport to another 
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be balanced against the need to ensure mass audiences and support for 
'national sporting events'."170 

Economic impact of regulating sports broadcasting rights  

347 It is fundamental that the policy, statutory and regulatory framework is informed 

by an appreciation of the severe economic impact that regulating sports 

broadcasting rights has on sports bodies.   

348 The sale of broadcasting rights on an exclusive basis is the best way for a sports 

body to maximise the income from that event.   

349 Exclusivity can generate significantly higher income than would have been paid 

for non-exclusive rights. This is known as the "exclusivity premium".  Listing a 

sporting event could immediately depress the price that a sports body can obtain 

for the sale of the broadcasting rights to that event. In MultiChoice's experience, 

the value of broadcasting rights is likely to drop by approximately 80%, or more, 

when sold on a non-exclusive basis.171   

350 Thus, whilst the listing of an event may (although will not necessarily) give more 

viewers the opportunity to watch such an event, the disadvantage is that the 

sports body will receive significantly less revenue from the sale of the rights to 

that event. The revenue from the sale of broadcasting rights is the largest source 

of revenue for all the major sports bodies in South Africa.  The sports bodies 

depend on that revenue to carry out their wide-ranging functions and 

responsibilities, including the development of their respective sports in the 

Republic.   

351 It is up to the rights holder to determine how to sell the broadcasting rights it owns 

to a sports event.  This involves the sports body balancing, in particular, its need 

for income and for the exposure of its sport.  These decisions are becoming 

                                            

170 Pg 28 of the 2003 Sports Broadcasting Rights Position Paper 
171 ICASA understands that the sale of exclusive rights to broadcast sports events is an accepted 

commercial practice.  For sports organisers, the sale of exclusive rights is a way of ensuring the 
maximum short-term profitability of the event being organised as the price paid for exclusivity by one 
broadcaster is generally higher than the sum of the amounts, which would be paid, by several 
broadcasters for non-exclusive rights (2003 Position Paper, pg 32) 
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increasingly complex with the globalisation of the communications and sports 

sectors, and technological developments in communications.  Furthermore, how 

a sports body decides to strike this balance may differ at various points in time.172   

352 If regulation is too heavy-handed, sports bodies would suffer financially and 

would consequently be unable to meet their many obligations.  Grassroots and 

development programmes are likely to be cut.  The training of and salaries paid 

to players will be adversely affected, possibly resulting in an even greater exodus 

of South Africa’s top players to other countries. The development and 

maintenance of stadia and facilities, and the organisation and hosting of 

domestic and international events would suffer. In the longer term, each sport 

and sports as a whole will suffer, due to their inability to fund the administration 

and development of their sport, from grassroots level up to the professional 

game. The predicament of sports bodies in South Africa is far more acute than 

that of sports bodies in the various other jurisdictions: they face huge challenges 

in transforming and developing their sports – but to be able to do this, they need 

additional income.  Furthermore, unlike sports bodies in other countries, the 

sports bodies in South Africa receive very little state funding. 

353 It is these kinds of conflicting interests which need to be weighed up in regulating 

national sporting events.   

354 While we are mindful that the Sports Broadcasting Regulations apply to all free 

to air broadcasting services, we point out, as regards the SABC, that the 

broadcasting of national sporting events by the SABC should not be elevated 

above the SABC's many other public interest obligations.  Nor should the SABC's 

commercial interest in broadcasting national sporting events (as a way of 

generating commercial revenue) take precedence over the interests of all of the 

remaining stakeholders, including sports bodies and subscription broadcasters.   

                                            

172 What is the right balance for a particular sport will differ at various points in time, and will differ from 

the right balance for another sport. Sports bodies are best placed to evaluate the balance which they 
require within their sporting code at any given time 



 

103 

355 We refer in this regard to our submissions above that the SABC should have a 

focussed public interest mandate and a sustainable non-commercial funding 

base.   

356 As indicated above, the sports broadcasting rights are owned by, and are the 

lifeblood of, sports bodies.  The SABC should not be entitled to an effective 

"handout" of sports broadcasting rights at a reduced or nominal fee, to the 

detriment of the sports concerned.  Nor should subscription broadcasters be 

required to subsidise the public broadcaster's acquisition of broadcasting rights.  

357 The existing policy and regulatory position in respect of the regulation of national 

sporting events strikes an appropriate compromise which is in the public interest.    

No need to insert statutory criteria for listing  

358 National sporting events are by their very nature, those few, important sporting 

events of a national character which have an iconic place in the minds and hearts 

of the nation as a whole (and not just the fans or followers of a particular club or 

sport). 173 

359 ICASA is cognizant that not all sporting events fall to be identified in the national 

interest. ICASA has consistently recognised that:  

"national sporting events should be confined to those sporting events that are 
national in character and not merely based on the popularity of a particular 

                                            

173 As the Draft White Paper points out, in the UK an event has to meet the following criteria in order to 

be eligible to be listed:  The event is generally felt to have "special national resonance", "not solely 
of interest to those who follow the sport in question".  It is an event which "serves to unite the nation"; 
"a shared point on the national calendar" (Para 5.2.9.10 of the Draft White Paper).  As the UK's 
Department of Culture, Media and Sports has observed, "There are many different sports and 
sporting events which people feel passionately about. Unfortunately the Government cannot list 
them all" (Coverage of Sport on Television, DCMS Broadcasting Policy Division, A DCMS Leaflet)   
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activity. The Authority is fully aware of the existing practice to confuse a 
national sporting event and a popular event…."174 

360 ICASA has (correctly) stated:  

"As an example, having more people attend the Kaizer Chiefs – Pirates derby 
than Bafana-Bafana games, does not make the former a national sporting 
event.  A national sporting event remains so irrespective of the number of 
people who physically attend scheduled games."175 

361 The practice of prescribing appropriate criteria for listing, as ICASA has done in 

the past, ensures that only events which are truly national sporting events are 

listed, and only when it is in the public interest to do so.  

362 The Draft White Paper proposes amending the legislation to include criteria to 

guide the regulator in determining regulations.176  

363 In our view, such an amendment is not necessary.  There is no need for guidance 

to be provided to the authority on the criteria for listing national sporting events 

as this matter is settled.  ICASA has regulated listed events for nearly two 

decades.  It has extensive experience and expertise in this regard, and, as its 

regulations show, its position papers and final regulations have struck an 

appropriate compromise in the public interest.   

364 In any event, the phrase "in the public interest" in s60(1) of the ECA already 

encapsulates the principle that a national sporting event must be listed in order 

to promote the general welfare or wellbeing of the public or society as a whole.177   

365 Regulating in the public interest requires ICASA to balance the various affected 

interests and limits interventions to what is truly necessary. s60(1) of the ECA 

                                            

174 Pg 42 of the 2010 Findings Document.  Also see pgs 35 and 36 of the 2010 Preliminary Findings 

Document, stating the same position. ICASA's policy position has been that "A national sporting 
event remains so irrespective of the number of people who physically attend scheduled games", and 
that internationally popular sports such as the (English) Premier League "EPL" and the PSL are not 
treated as national sporting events (Pgs 35 and 36 of the 2010 Preliminary Findings Document) 

175 Pgs 35 and 36 of the 2010 Preliminary Findings Document  
176 Para 5.2.9.12 of the Draft White Paper  
177 In terms of the existing statutory formulation, in identifying national sporting events, ICASA must 

consider (as it has always done in its final regulations) not what is interesting to the public, but rather 
what is in the public interest to list 
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already reflects the principle that when a statutory body has a duty to regulate 

"in the public interest", it must –  

365.1 assess the impact on all persons who may be directly or indirectly 

affected by the scheme;  

365.2 weigh the different interests of those who might be affected; and  

365.3 balance the conflicting interests. 

366 ICASA has previously undertaken this balancing act, as it has sought  to "deal 

with the complex and competing needs of various stakeholders"178 and 

"endeavour to meet the needs of all stakeholders, especially consumers, 

subscription television services, free-to-air television services and, equally 

important, the needs of the sporting codes, especially commercial sport".179 

367 The legislation should not seek to dictate to ICASA how to achieve this balancing 

act.  

368 For all of these reasons, no statutory amendments are required in order to 

provide criteria for listing national sporting events in the public interest.  ICASA 

has fulfilled this role for approximately two decades and should continue to do so 

within the existing parameters of s60(1) of the ECA.  

No obligation for SABC to broadcast listed events  

369 We note that, in recent years, the SABC has felt under pressure to broadcast 

listed events.  

370 This thinking is reflected in the Draft White Paper's statement that "it should 

remain the policy intention to continue to ensure that key national sport events 

are aired free-to-air". Whilst this is the ultimate policy objective, the requirement, 

in South Africa and internationally, is that subscription broadcasters must not 

prevent or hinder the free to air broadcast of a listed event. It does not place a 

                                            

178 Pg 7 of the 2010 Preliminary Findings Document  
179 Paras 3.1.7 and 3.1.8 of the Discussion Document on the Review of the Sports Broadcasting Rights 

Regulations, September 2008 
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positive obligation on the SABC or other free to air broadcasters to broadcast 

listed events.  We submit that this is both correct and necessary in order to avoid 

dictating to free to air broadcasters what they must broadcast, thereby interfering 

with their independence. It is also critical in the light of the fact that the rights to 

sporting events are owned by sports bodies.  

371 We recommend that the final White Paper confirms that the SABC has no special 

status or obligations to broadcast listed national sporting events, and that the 

extent of the obligation is that subscription licensees may not acquire exclusive 

rights that prevent or hinder the free to air coverage of a listed event.  

Rights acquisition process  

372 The Draft White Paper proposes that –  

"to ensure fair competition sports broadcasting rights of listed events must be 
granted:  

 after an open, transparent and non-discriminatory bidding process; and  

 for a period not longer than five years to allow broadcasters a 
reasonable time to recoup their investment (e.g. broadcasting 
infrastructure installed at stadiums)."180 

373 This proposal contradicts other proposals in the Draft White Paper, is out of line 

with international best practice and misunderstands both ICASA's role and that 

of sports bodies.  

374 The Draft White Paper – we submit correctly – states that the Competition 

Commission is the appropriate body to deal with anti-competitive issues in 

relation to sports broadcasting rights.181  We support this statement. To the extent 

that competition issues arise from the negotiation, conclusion or duration of 

sports broadcasting rights agreements, that should be dealt with by the 

competition authorities under the competition law.  

                                            

180 Para 5.2.9.16 of the Draft White Paper  
181 Para 5.2.9.4 of the Draft White Paper 
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375 Listed events regimes do not (and should not) dictate the process for the 

negotiation and acquisition of sports broadcasting rights, nor limit the duration of 

sports rights agreements.  

376 There are sound reasons for this. ICASA's jurisdiction extends only to 

broadcasting licensees.  ICASA's powers do not extend to sports bodies. It is the 

sports bodies which determine how, when, to whom and for how long to sell their 

sports broadcasting rights.  

377 The broadcasting rights to a sports event are usually owned by the entity which 

organises the event. In most instances this is the governing body of the sport in 

the country hosting the event.  

378 In competitions involving multiple teams from many different countries, the 

organiser of the event is likely to be a multi-national/international entity, such as 

the International Olympic Committee or FIFA, which would usually be the rights 

holder.  Although a broadcaster may acquire these rights from the rights holder 

for a defined period, at the end of that period the rights always revert to the rights 

holder. 

379 It is up to the sports body, as the owner of the rights, to determine how to sell the 

broadcasting rights to its sports events.  These decisions are becoming 

increasingly complex with technological development and the globalisation of the 

communications and sports sectors.  

380 Given the complexities, sports bodies are best placed to determine how best to 

package and sell the rights to broadcast their events with reference to their own 

peculiar circumstances at any point in time.     

381 The Draft White Paper assumes that sports broadcasting rights are "granted" 

after a "bidding process".182  

382 The sale of broadcasting rights is a competitive commercial process determined 

by the sports body. This may occur by way of a formal tender process or bilateral 

                                            

182 Para 5.2.9.16 of the Draft White Paper  
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negotiations (such negotiations occur far more frequently than tender processes 

in the industry as rights holders are of the view that this is the most effective 

method to maximise the value of their most valuable commercial rights), at the 

sports body's discretion.   

383 The rights holder to a sports event played in its country could sell the rights to 

that event to one or more broadcasters in its country. It could also appoint a 

sports rights agency to sell the rights on its behalf.  For example, CSA (Cricket 

South Africa) offers its free to air broadcasting rights to the English cricket team's 

tour to South Africa to the SABC and the subscription broadcasting rights to 

SuperSport.  As regards the rest of the world, CSA appoints a sports rights 

agency to represent it in respect of the sale of its broadcasting rights overseas.   

384 The rights holder could make the first approach to one or more broadcasters 

and/or OTT services and/or a sports rights agency.  Alternatively, one or more 

broadcasters, OTT services or sports rights agencies could take the initiative in 

relation to the rights holder.     

385 The timing of the sale is significant. Sports bodies need to firm up their 

broadcasting rights deals well in advance of the event commencing, in order to 

secure revenue for their sport, budget and plan, engage sponsors, and attend to 

the many logistics associated with the event.  Likewise, broadcasters need to 

firm up their rights deals well in advance, so that they can budget and plan, 

market the event, sell advertising, and plan for the production, transmission and 

scheduling of the event.  The duration of the rights deals also need to be in synch 

with the seasonal patterns of the individual sport concerned.  

386 What is significant, for present purposes, is that it is the rights holder's 

prerogative, as the owner of the rights, and who is best-placed to decide how to 

package and sell its rights to maximise their value.   

387 ICASA does not have (and should not have) jurisdiction in relation to any matters 

involving the rights holder to a listed event. It should not seek to determine the 

timing or manner in which a sports body packages the broadcasting rights to its 

sports events.  Nor should ICASA regulate how, when, to whom or for how long 

the sports body may sell its rights.     
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388 It is, and should remain, outside of ICASA's remit to regulate (a) sports bodies, 

or (b) issues such as the manner in which, or duration for which, a sports body 

sells its broadcasting rights.  

389 We therefore propose that paragraph 5.2.9.16 be deleted from the final White 

Paper.  

MultiChoice supports extending listed events system to broader AAVCS market  

390 Non-linear services have revolutionised how sports bodies package and sell their 

rights. The world has changed irreversibly with the entry of unlicensed OTT 

players offering audiovisual entertainment services which compete with free to 

air and subscription broadcasters, including massive global players such as 

Netflix and Amazon Prime Video.   

391 OTT platforms are increasingly having a significant effect on the way live sports 

are consumed. Sports bodies are engaging the new OTT services as bidders for 

their electronic audiovisual rights, including Internet giants such as Amazon, 

Google, Facebook and Twitter, as well as niche sports-focused OTT players, 

such as DAZN. 

392 This has increased competition for sports rights, facilitated by rights owners who 

have every incentive to get OTT services interested in their rights in order to 

maximise the overall value of their content. OTT players internationally 

(e.g. Facebook, Amazon, Twitter, YouTube, Verizon and Yahoo) 183 and in South 

                                            

183 For example:  

 Amazon, Facebook, Twitter, YouTube, Verizon and Yahoo have all acquired rights to different 
packages of live pro games, effectively streaming what is broadcast on traditional television.  
See also The Power of Tech in the Modern Era, July 2018, which stated "Facebook, Amazon, 
Twitter … the big tech giants are coming for live sports broadcasting and all indications are that 
they're just getting started" 

 In 2018 Facebook bid R8.4 billion for global Indian cricket rights and won the bid for the rights 
to screen La Liga matches across the Indian subcontinent 
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Africa (e.g. Cell C and Vodacom)184 have successfully bid for the electronic 

audiovisual rights to distribute sport, including live streaming sport.    

393 Streaming disruptors have picked up rights in certain territories which, in the UK 

for instance, has been a blow for traditional broadcasters BT and Sky. A recent 

example is that Sky lost out on the rights to screen Spain’s top soccer league La 

Liga until the end of the 2020/21 season to Eleven Sports which runs an OTT 

streaming service.185 Amazon in April 2018 secured the exclusive UK rights to 

the US Open Tennis, it also outbid Sky for the UK Rights to the ATP World Tour. 

In June 2018 after long negotiations against rivals BT and Sky, Amazon was also 

successful in acquiring a livestream exclusive package of 20 Premier League 

football matches for three seasons starting in 2019.186   

394 Even where traditional broadcasters manage to acquire the rights to broadcast 

certain sports content exclusively over their traditional broadcasting platforms 

(e.g. subscription or free to air / DTT or satellite), they increasingly compete with 

simulcasts of the same content on OTT services.  

395 Considering these examples, in future it may well be these non-linear audiovisual 

media players who "prevent or hinder" the broadcasting of national sporting 

events on free to air television.  

396 MultiChoice therefore supports the extension of the listed events regime to 

include non-linear audiovisual content services, to ensure that they too do not 

prevent or hinder the free to air broadcasting (linear or non-linear) of national 

sporting events identified in the public interest.  

                                            

184 For example, Vodacom has secured rights to live-stream all FA Cup football matches (a major sports 

property whose rights were previously exclusively acquired by SuperSport) stating:  "Without the 
obligation of a monthly pay-TV subscription, Vodacom customers will have access to live, delayed-
live or catch-up to all their favourite teams in the FA Cup, including highlights and clips from as little 
as R35 a game from any device of their choice.  Full season tournament passes are also available 
for customers who want to watch more than just one game" 

185 Eleven Sports trumps Sky to screen Spanish La Liga matches in the UK and Ireland, CNBC.Com, 

17 May 2018 
186 Amazon breaks Premier League hold of Sky and BT with Prime streaming deal, theGuardian.com, 

7 June 2018. 
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Inclusion of non-sporting events of major public importance or cultural significance  

397 MultiChoice does not believe that it is necessary to extend the listed events 

system to include, in addition to sport, events of major public importance or 

cultural significance, such as presidential inaugurations or state funerals.  

398 We are not aware of any instances in which the free to air broadcasting of 

non-sporting events of major public importance or cultural significance has been 

prevented or hindered. Market forces have adequately ensured that such events 

are available free to air, particularly on the public broadcasting service. There is 

no mischief that would need to be addressed through such a legislative 

amendment. In the absence of a rationale for such a statutory amendment, 

MultiChoice does not support the proposed amendment.  

Concluding comments regarding sports broadcasting rights  

399 The current statutory formulation already ensures that national sporting events 

are identified in the public interest. ICASA prescribes criteria for this purpose 

within the confines of s60(1) of the ECA. No statutory amendments are required 

in order to provide criteria for listing national sporting events in the public interest.   

400 It is, and should remain, outside of ICASA's remit to regulate (a) sports bodies, 

or (b) issues such as the manner in which, or duration for which, a sports body 

sells its broadcasting rights. We propose that paragraph 5.2.9.16 be deleted from 

the final White Paper.  

401 MultiChoice supports the extension of the listed events regime to include 

non-linear audiovisual content services, to ensure that they too do not prevent or 

hinder the free to air broadcasting (linear or non-linear) of national sporting 

events identified in the public interest.  
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Advertising Revenue Restrictions 

Overview of Draft White Paper's proposals  

402 The Draft White Paper considers s60(4) of the ECA to be "redundant as it no 

longer poses a limit on advertising market share", since subscription 

broadcasters' subscription revenue now significantly exceeds their total TV ad 

revenue.187 

403 The Draft White Paper assumes that "free-to-air broadcasters' dominance of TV 

advertising budgets" is being eroded, and lays the blame for this with subscription 

broadcasters.  It perceives online TV advertising as a remote threat, stating that 

"Online TV advertising … has the potential to significantly erode TV advertising 

market share soon" and "Leading up to 2030 there will be tremendous potential 

for online TV advertising in South Africa".188  

404 Against this background, the Draft White Paper recommends that s60(4) of the 

ECA, which focuses on traditional television, be replaced with a requirement 

that –  

404.1 ICASA hold an inquiry into whether the current share of advertising 

revenue by subscription services is appropriate and what the impact of 

online advertising will be on the TV advertising market in the short and 

long term; and  

404.2 if it is detrimental to the survival and viability of free to air services, the 

regulator must make regulations to protect the sustainability and 

viability of free to air services in South Africa taking into consideration 

the expansion of the regulatory licensing framework to include all 

AAVCS.189 

405 The proposal to regulate subscription broadcaster's share of advertising revenue 

in order to protect free to air broadcasters reflects outdated analogue thinking, 

                                            

187 Para 5.4.4.2 of the Draft White Paper  
188 Paras 5.4.4.3 and 5.4.4.4 of the Draft White Paper  
189 Para 5.4.4.5 of the Draft White Paper  
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dating back to a time when broadcasters were the most pervasive medium and 

advertisers' medium of choice. 

406 Underscoring the Draft White Paper's proposals is its desire to protect free to air 

broadcasters from market forces and commercial and technological realities.   

407 Free to air broadcasters have on previous occasions raised a perceived need to 

limit subscription services' revenue from advertising as free to air broadcasters 

claimed that subscription services' access to advertising revenue threatened the 

viability of the free to air services.  

408 Both the perceived problem and the perceived solution are fundamentally flawed, 

as they incorrectly assume that –  

408.1 all free to air advertising revenue has decreased;  

408.2 the threat to free to air advertising revenue comes from pay TV;  

408.3 if pay TV licensees' advertising revenue is limited it will ensure the 

viability of the free to air services; and  

408.4 it is an appropriate policy and regulatory response to limit one licence 

category's advertising revenue stream in order to protect another 

licence category's advertising revenue stream.   

409 In fact: 

409.1 Our analysis indicates that, despite some fluctuations, free to air 

broadcasters still have approximately a 60 – 65% share of the 

television advertising market, with only a limited number of television 

channels between them.   

409.2 The real threat to advertising revenue for all television broadcasters 

(including subscription broadcasters) comes from the dramatic 

increase in online advertising.  The advertising revenue of television 

broadcasters overall is reducing globally, as well as in South Africa, 

and this trend is likely to continue and to intensify.  
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410 We explain this below.  In particular, we will demonstrate that the real threat to 

the SABC's advertising revenue arises out of the fragmentation of advertising 

and the flow of advertising revenue offshore to global digital players.  We will also 

show that this trend is not unique to South Africa.  

The real threat to broadcasters' advertising revenue is from online advertising 

411 Advertisers are constantly seeking new and better ways of reaching consumers. 

Historically, every new media platform which has emerged (print, radio, 

television, online) has changed the way advertising is bought, sold and 

consumed.  

412 Television advertising revenue is under great threat, but not from other television 

broadcasters. A much larger and more serious threat to television advertising is 

the move to internet advertising.  

413 According to PWC, digital adspend will overtake TV in 2021.190 

 

414 The size of the digital adspend market was estimated at R5.6BN in 2019.191 

                                            

190 PWC Africa Entertainment & Media Outlook, 2019 – 2023  
191 IAB Report 2019 and PWC Africa Entertainment & Media Outlook 2019 – 2023; desktop and mobile 

internet advertising (net of agency commissions, discounts, etc.) 
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415 In the UK, internet advertising overtook television advertising in 2009 

already.192 193 

416 International experience shows that the real threat to the television market is from 

the growth in online advertising.  

417 In the USA, mobile has already overtaken desktop advertising spending, and 

digital as a whole has passed TV advertising.194 The "Big Two" in internet 

advertising (Google and Facebook) are expected to take half of all revenue 

worldwide, and more than 60% in the USA.195 Around £14 billion was spent on 

                                            

192 This reflected a significant restructure of marketing budgets as advertisers followed consumers 

online. The reasons for the shift were identified as more time spent online, faster broadband speeds 
and more measureable and accountable methods to monitor consumer behaviour (Online 
Advertising Overtakes TV Sales For First Time Ever, The Independent, 30 September 2009) 

193 According to PWC’s latest annual Entertainment & Media Outlook report, the SA online advertising 

industry will experience substantial growth in the next few years. The report found that most people 
who access the Internet in South Africa do so using a mobile device, and as smartphones become 
more affordable, more people are getting them. Consumer spending on Internet access in South 
Africa is predicted to reach almost R69.6bn in 2023, up from R22.0bn in 2014 (An African 
Perspective, Insights from the Entertainment & Media Outlook: 2019 – 2023, PWC, pg 43)  

194 Desktop and Mobile Ad Revenue Surpasses TV for the First Time, Ad Age, 26 April 2017,  
195 Why Google and Facebook Prove the Digital Ad Market is a Duopoly, Fortune, 28 July 2017 
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digital advertising in the UK in 2019, around 80% of which was spent on 

Google196 and Facebook.197  

418 eMarketer reported that "By 2023, digital will surpass two-thirds of total media 

spending." It expected the total digital adverting spend to increase by 19% to 

$129.34 billion while TV advertising declined by 2.2% to $70.83 billion.198 

Figure 4: Distribution of advertising revenue in the USA  

 

Source: https://www.ama.org/publications/MarketingNews/Pages/digital-to-
overcome-tv-ad-spending-by-2018.aspx 

 

419 In August 2018 Ofcom recognised that changes in viewing behaviour in the 

television sector as a result of digital disruption by the growth of digital platforms, 

connected devices and on demand streaming services –  

"present major challenges to broadcasters.  Television advertising revenues 
fell by 7% in real terms in 2017, and while this may be largely due to macro-
economic factors, the risks of structural decline appear to be growing as 
viewing figures fall and online video advertising grows.  There was also a 

                                            

196For the second quarter ended 30 September 2020, Alphabet reported advertising revenue of 

USD46.2 billion, up 14% from USD40.5 billion a year earlier  (Alphabet reports Q3 2020 revenue of 
$46.2 billion, 29 October 2020 

197 Response to the CMA's Market Study into Online Platforms and Digital Advertising, UK Department 

for Culture, Media and Sport, November 2020, para 11 
198 Amazon’s ad business to grow more than 50%, taking bite out of duopoly, US Digital Ad Spending 

Will Surpass Traditional in 2019, eMarketer Editors, 19 February 2019 

https://www.ama.org/publications/MarketingNews/Pages/digital-to-overcome-tv-ad-spending-by-2018.aspx
https://www.ama.org/publications/MarketingNews/Pages/digital-to-overcome-tv-ad-spending-by-2018.aspx
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decline in pay TV revenues in 2017, after many years of growth, indicating a 
challenging market for pay TV operators such as Sky and Virgin Media, which 
face competition from subscription on-demand services like Netflix and 
Amazon Prime. … while the public service broadcasters still attract very large 
audiences compared to online and pay TV services, it is increasingly hard to 
get the large audiences of yesteryear."199 

420 In September 2020 Ofcom reported further on changes in viewing behaviour in 

the television sector as a result of digital disruption by the growth of digital 

platforms, connected devices and on demand streaming services –  

"Television advertising revenues fell by 7%, more than the previous year. 
Television advertising totalled £4.5bn in 2019, down from £4.8bn in 2018. 
However, the overall advertising market grew by £1.2bn, with the majority of 
this from the continued growth of online advertising, which increased from 
£13.9bn to £15.7bn."200 

 

Figure 4: UK TV net advertising revenue 

 

421 The UK House of Lords Select Committee on Communications and Digital 

conducted an inquiry which found that in the UK, digital advertising is growing 

quickly and taking an ever larger share of advertising spend as advertisers have 

followed audiences online, with mobile advertising, designed to be delivered on 

                                            

199 Communications Market Report, Ofcom, 2 August 2018, pg 29 
200 Communications Market Report, Ofcom, 30 September 2020, pg 4 
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a smartphone accounting for over half of display advertising and for most of the 

growth in the market. It stated:201  

"Online advertising has taken a growing share of advertising spending in the 
UK for several years. This is attributed more to the growth of online advertising 
than the decline of TV. Yet, fragmentation of the media means that 
commercial broadcasters do not enjoy the same extensive reach, particularly 
for the most popular programmes, that they used to. … However, as the trend 
away from linear TV continues, the value of advertising decreases. Ebiquity, 
an analyst, predicted that broadcast advertising would lose its current 
advantage in return on investment (estimated to be approximately 40 per cent 
greater than for other forms of advertising) by 2024. …"202 

422 It also noted that "in practice online advertising often side-stepped the normal 

rules"203 and cautioned against imposing further regulatory burdens on broadcast 

advertising:  

"As conventional TV viewing decreases, particularly among younger 
audiences, the value of TV advertising will come under increasing pressure 
from online advertising. Differences in the regulation of broadcast and non-
broadcast advertising should be reviewed and the Government should think 
very carefully before imposing further regulatory burdens on broadcast 
advertising."204 

423 In December 2020, Ofcom found that the shift to online advertising is putting 

"significant pressure on the financial sustainability of the PSB system" in the UK:  

"The traditional mass-market advertising revenues which have been the 
foundation of commercial PSB income are likely to be of less value as 
broadcast viewing declines. Over time, a shift to online viewing opens up new 
business models, including personalised, data-driven approaches to 
advertisers. Public service broadcasters are having to invest more to develop 
their online strategies, while at the same time maintaining their TV 
broadcasting services." 205 

                                            

201 UK Advertising in a Digital Age, House of Lords Select Committee on Communications and Digital, 

HL Paper 116, 11 April 2018, paras 13, 14 and 21  
202 Public service broadcasting: as vital as ever, House of Lords Select Committee on Communications 

and Digital, HL Paper 16, 5 November 2019, para 206 
203 Public service broadcasting: as vital as ever, House of Lords Select Committee on Communications 

and Digital, HL Paper 16, 5 November 2019, para 209 
204 Public service broadcasting: as vital as ever, House of Lords Select Committee on Communications 

and Digital, HL Paper 16, 5 November 2019, pg 4 
205 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, pg 5 
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And:  

"The market disruption outlined above has already reduced the financial health 
of the current PSBs, both in terms of a downturn in the television advertising 
market for the commercial PSBs (which plays the most significant role in terms 
of revenue generation for them) alongside the reduction in licence fee revenue 
for the BBC.  

According to Mediatique in its report commissioned to look at possible future 
models for the delivery of public service broadcasting, live viewing will 
continue to decline as more people move away to online content consumption. 
Based on their estimates, the CAGR for broadcast TV net advertising 
revenues (real terms) is -2.1% between 2018 and 2024. There is a question 
about the extent to which the long-term decline in broadcast TV advertising 
revenue can be offset by increases in other sources of revenue."206  

424 In Australia, on 26 February 2018 the Australian Competition and Consumer 

Commission ("ACCC") launched its Digital Platforms Inquiry to consider the 

disruptive effect of digital platforms on society.207  The ACCC is exploring, 

amongst other things, whether digital platforms have an unfair competitive 

advantage due to the unequal treatment of regulations and has recognised 

that "The digital platforms are clear competitors to media companies in the case 

of attracting advertising spend".208  In April 2018 the Australian Communications 

and Media Authority ("ACMA") made a written submission on the ACCC's Digital 

Platforms Inquiry, which stated: 

"Digital platforms have had a profound effect on the way that Australians 
access news, information, entertainment and other services. They have 
significantly disrupted traditional business models economy wide. That affect 
has been particularly profound for broadcasters and newspapers who have 
lost audiences, advertisers and revenues to the online world. 

To date, digital platforms have been lightly regulated, reflecting in part the 
regulatory stance in their country of origin—the United States—with its 
emphasis on freedom of expression and entrepreneurialism. However, their 
rapid growth resulting in unparalleled reach, power and influence may raise 
questions about the appropriate stance for governments and their regulators 
going forward."209  

                                            

206 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, paras 4.36 and 4.37 
207 Digital Platforms Inquiry: Issues Paper, ACCC, 26 February 2018 
208ACCC Examining Vital Questions in Media and Advertising, 3 July 2018  
209 Digital Platforms Inquiry: Issues Paper, ACMA submission, April 2018, pg 1  
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425 As regards advertising in particular, the ACMA stated:  

"Newspapers and broadcasters have relied on an advertising-based business 
model, based on circulation or audience numbers. … The business of 
commercial broadcasting has been built on the capacity to amass large 
numbers of viewers and listeners for advertisers. … 

However, this advertising model is under extreme pressure as a result of 
falling … audiences, the reduction of … advertising revenue and the growth 
in programmatic advertising, as audiences fragment and go increasingly 
online. … 

Digital platforms have also pursued advertising-based revenue models with 
the distinct advantage of the significant user data they collect which enables 
them to better target advertising than ever before. This has made online an 
increasingly attractive channel for advertisers. In 2016, online advertising 
made up 48 per cent of total advertising expenditure, up from 25 per cent in 
2012. By contrast, the share of television and print media advertising has 
declined, particularly print media, down from 33 per cent in 2012 to 13 per 
cent in 2016. Television’s share decreased from 29 per cent in 2012 to 25 per 
cent in 2016. 37   … 

Given the extremely fast moving nature of change and the appearance of new 
services, it is difficult to foresee the future changes to distribution and the 
directions market players will take. For example, whether and to what extent, 
distribution platforms will become content creators and content creators will 
establish new paths of distribution. What is clear, however, is that online 
platforms that offer new content are challenging traditional funding models for 
print media and commercial broadcasters." 210 

426 On 10 February 2020, the Australian Treasurer issued a direction to the ACCC, 

directing it to hold an inquiry in relation to digital advertising services supplied by 

digital platform service providers, taking into account the intensity of competition 

in the markets for the supply of digital platform services. The ACCC is required 

to complete its inquiry and provide a final report to the Treasurer by 31 March 

2025.211 

427 Similarly, in Canada, the Broadcasting and Telecommunications Legislative 

Review Panel considered concerns about the flow of advertising revenue to 

digital platforms and its impact on traditional media (with consequences for their 

ability to broadcast local news). Many interested parties commented on the 

                                            

210 Digital Platforms Inquiry: Issues Paper, ACMA submission, April 2018, pg 13  
211 Competition and Consumer (Price Inquiry – Digital Platforms) Direction 2020, Direction issued by 

the Treasurer to the Australian Competition and Consumer Commission, 10 February 2020  
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devastating effect that the transfer of advertising revenue to digital platforms has 

had on the Canadian media environment, particularly on the business models of 

print media, private broadcasters (especially over-the-air television) and, to a 

lesser extent, the public broadcaster.212 

428 The panel recognised that "traditional news outlets are losing both advertising 

and subscription revenues", while Canadians are increasingly accessing news 

content through online social media platforms.213 "Advertising revenues are 

moving to the Internet, and subscription revenues from cable and satellite 

services, which support Canadian production, are declining", which it depicted 

as follows:214 

 

                                            

212 Broadcasting and Telecommunications Legislative Review, What We've Heard Report, 26 June 

2019, pgs 19 and 20  
213Final Report: Canada's Communications Future: Time to Act, Broadcasting and Telecommunications 

Legislative Review, January 2020 ("the Panel's Final Report"), pg 15   
214 Pgs 115 and 119 of the Panel's Final Report  
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Advertising spending in South Africa from 2018 to 2021, by medium (in 

million South African rand)215 

 

 

 

                                            

215https://www.statista.com/statistics/386540/advertising-expenditures-by-medium-south-africa/, 

October 2020 

https://www.statista.com/statistics/386540/advertising-expenditures-by-medium-south-africa/
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429 As we demonstrated in paragraph 411 - 428 above, the shift to advertising online 

has placed huge pressure on advertising in the traditional TV environment, 

including in the USA, UK, Australia and Canada.  

430 It is the prerogative of advertisers to decide how and where to spend their 

advertising budgets.  Advertisers will make those decisions taking into account 

all of the relevant factors, including their target markets and cost considerations.  

Policy and regulation should not attempt to dictate to advertisers where they 

should advertise or how they should spend their budgets. 

431 However, government should be concerned about the extent to which ad 

revenue will remain in South Africa. None of the top 5 visited websites in South 

Africa are South African. The top 5 are Google.com, Facebook.com, 

Youtube.com, Twitter.com and Instagram.com.  

Figure 9 – Top 5 visited websites in South Africa216 

 

                                            

216 SimilarWeb Top Websites Ranking:  Top Sites Ranking for all Categories in South Africa, 

12 February 2021  
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432 The Davis Tax Committee has recorded its concerns about the loss of revenue 

to the fiscus by large Internet-based companies such as Google:  

"Taxation challenges are also posed by large internet-based companies, such 
as Google and Amazon, which are doing major business in countries but 
remitting very low amounts of corporate income tax in the countries they 
operate in. … Revenues collected from advertisements targeted to users in 
one country are then funneled through subsidiaries in low tax jurisdictions, 
thus avoiding PE status in those countries in which the advertisements are 
collected.21   

Revenue lost through the digital economy is a growing concern by 
governments internationally that lose substantial corporate tax revenue 
because of arrangements implemented by multinational enterprises which 
shift profits to low tax jurisdictions, thus eroding the taxable base."217 

433 In making its recommendations on direct taxes for the digital economy in South 

Africa, the Davis Committee recognised that "From a policy perspective, it is also 

important to create a level playing field so that South African companies dealing 

with digital goods and services are able to compete with the likes of Google".218   

434 Given that the threat to the SABC's advertising revenue arises from online 

advertising, SABC management issues and economic conditions, any 

suggestion that subscription broadcasting services have unduly impacted on the 

growth of the SABC's advertising revenue is clearly not correct.   

435 It would therefore be ineffective to seek to address concerns about the SABC 

and other free to air broadcasters' advertising revenue stream by increasing the 

regulatory constraints on pay TV licensees. If the threat to free to air 

broadcasters' financial viability is from online digital services – and specifically 

from online advertising – then it cannot be addressed by shackling subscription 

broadcasters.  It is not possible to stem the onslaught from online advertising by 

limiting subscription broadcasters' share of advertising. All that is likely to result 

is a weakening of the TV advertising market generally, to the benefit of the digital 

                                            

217 Report of the Davis Tax Committee: Base Erosion and Profit Shifting (BEPS) Final Report, Action 1 

– Digital Economy, Annexure 1, pg 24 
218 Report of the Davis Tax Committee: Base Erosion and Profit Shifting (BEPS) Final Report, Action 1 

– Digital Economy, Annexure 1, pg 64  
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players, while undermining the ability of pay TV licensees to operate in an already 

challenging environment.  

Underlying policy objectives for limitations on advertising 

436 In addition to the practical reasons set out above, there are sound policy reasons 

why regulatory measures to shift advertising revenue from subscription 

broadcasters to free to air broadcasters are unwarranted, misguided and 

inappropriate.   

437 Subscription broadcasting services are provided in terms of a contractual 

relationship between the broadcaster and the subscriber, a relationship which 

the subscriber can terminate at any time. In the Discussion Paper on the 

Subscription Inquiry, ICASA noted that the contractual relationship between a 

subscription broadcasting service and its subscribers is one of the key elements 

of subscription broadcasting services.  The Discussion Paper stated:    

"The commercial nature of subscription broadcasting is based on the operation 
for profit and the implied contractual relationship between the subscription 
broadcasting service and end-user ('the subscriber'). The relevant definitions 
indicate quite clearly that a [subscription] broadcasting service is being 
provided upon the payment of a fee."    

438 The delivery of programming for which the customer is willing to pay is 

fundamental to the success of subscription broadcasting services.   

439 For this reason, the very nature of subscription broadcasting creates an inherent 

constraint on the amount of advertising on a subscription broadcasting service: 

subscribers do not pay a monthly subscription fee to watch adverts. Subscription 

broadcasting services have to be mindful of the fact that if advertising on a 

subscription broadcasting service is excessive, this is likely to irritate and alienate 

its subscribers, who could terminate their subscriptions. Excessive 

advertisements will push away, rather than attract or retain, subscribers. 

No policy measures are required to shift ad revenue from pay TV to FTA TV 

440 As indicated above, the SABC retains the lion's share of the television advertising 

market, and the real threat to free to air broadcasters' share of advertising 

revenue is coming from online advertising.   
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441 To the extent that the SABC's ad revenue is decreasing, subscription 

broadcasters such as MultiChoice should not be scapegoat.  

442 As the SABC's 2019 Annual Report notes, "Multinational advertisers have 

reduced their industry-wide spending over the past 24 months".219  

443 The SABC itself has recognised the impact of advertisers' shift away from the 

traditional linear broadcasting industry to digital media:  

"The advertising industry is progressing towards digital media more so with the 
COVID-19 pandemic resulting in the lockdown of country during March 2020. 
As a result, this impacts negatively on the traditional linear broadcasting 
advertising."220 

444 The SABC has also acknowledged its own role in the decline of its advertising 

revenue. The SABC's 2019 Annual Report attributed the decline in its advertising 

revenue to "lower investment in content that is negatively affecting channel 

viewership, the general depressed media market and competition from digital 

platforms".221 It stated:  

"Lower content investment: 

Financial difficulties resulted in reduced investment in television programmes 
content. This negatively impacted the audience share and further put 
downward pressure on advertising and sponsorship revenue.  

Digital media advertisement: 

The advertising industry is moving towards digital media, which is impacting 
the conventional broadcasting advertising. This started to impact the 
commercial viability of the SABC during the financial year.  

Economic tough conditions 

The South African economic growth was 0.8% during the 2018/19 financial 
year. This low growth affected all the sectors of the economy and resulted in 
advertisers reducing their investment in the SABC." 222 
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445 The SABC continued:  

"A severely depressed economy impacted advertising spend across the 
industry with traditional media taking the biggest losses. SABC Television in 
particular was deeply affected by the compounding effect of soft trading 
conditions and declining audiences making year on year growth very difficult 
to achieve. All channels experienced audience losses with SABC2 and 
SABC3 in particular seeing significant declines."223  

446 One of the challenges identified by the SABC in its 2020 Annual Report was "The 

deterioration of global economic performance indicators, leading to industry-wide 

declines in advertising spend over the last three years".224 

447 According to the SABC: 

"Advertising revenue declined by 11% (2019: 6%) due to market pressures, 
constrained investments in content leading to declining audiences, limited 
marketing initiatives as well as the general economic decline which led to 
clients reducing their overall advertising spend".225 

"Financial difficulties resulted in reduced investment in television program 
content. This negatively impacted the audience share and put further 
downward pressure on advertising and sponsorship revenue."226 

448 More recently, the SABC stated that the decline in its revenue in the 2019/2020 

financial year -  

"was impacted by the late delivery of the bail out funds resulting in below 
budget advertising revenues, impacted by a combination of declining 
television audiences owing to insufficient levels of fresh and compelling 
content, and the generally depressed national and global economic 
performance."227 

449 Leaving aside the SABC's governance and other internal issues, we note that 

public service broadcasting ad revenue is generally in decline internationally.  

450 Ofcom has raised concerns that the UK's public service broadcasting models 

face challenges for the future, and has invited public comment on the options for 
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future funding of public service media and the lessons which the UK can learn 

from other countries’ approaches.228 We reiterate in this regard our comments 

above regarding how best the SABC can receive stable and sustainable funding.  

451 While the reasons for the SABC's financial difficulties are multi-faceted, it is clear 

that (a) the real threat is from digital advertising and (b) it is unfair and unfounded 

to blame subscription broadcasters.  

452 Those free to air broadcasters which argue for restrictions on the revenue which 

subscription broadcasting licensees may derive from advertising often -  

452.1 present selective data on market share; 

452.2 fail to disclose that advertising revenue on free to air continues to grow; 

452.3 deliberately misstate the reasons for the differences in the regulatory 

approach to free to air and subscription broadcasting by ignoring the 

contractual relationship between a subscription broadcaster and a 

subscriber; 

452.4 misconstrue the underlying policy reasons for the regulation of 

advertising and fail to mention that advertising limitations exist, first and 

foremost, to protect consumers;  

452.5 falsely assume that a reduction in advertising revenue for subscription 

broadcasters will either result in a shift of that revenue to free to air 

broadcasters or alternatively allow them to charge more for advertising 

space if there is a reduction in available broadcast windows for 

advertising. (It is more likely that if there is a reduction in available 

broadcast windows for advertising this advertising spend will be 

re-allocated to online advertising); and  

452.6 seek regulatory protection against the inevitable changes brought 

about by technological innovation. 

                                            

228 Small Screen: Big Debate Consultation: The Future of Public Service Media, Ofcom, 8 December 

2020, para 6.28 
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453 It is inappropriate for broadcasting policy and regulation to protect a particular 

licence category by inhibiting another licence category.  In the same way as the 

purpose of competition law is to promote competition, not to protect particular 

competitors, the role of regulation is to regulate broadcasting in the public interest 

– not in the interest of any particular licensee or category of licensees. We 

reiterate our above comments cautioning against protectionist policies at the 

expense of subscription broadcasters.  

454 In any event, the Draft White Paper's assumption that ICASA can dictate to 

advertisers where to advertise is unrealistic and misguided.  As we indicated 

above, any effort to limit subscription broadcasters' advertising revenue share 

would be ineffective against the threat from online advertisers to linear 

broadcasting generally, and would only serve to weaken and undermine the 

subscription broadcasting industry.  

455 We accordingly oppose any measures to limit subscription broadcasting services' 

advertising revenue in order to protect free to air broadcasters.  The final White 

Paper should rather focus on promoting all broadcasters' viability through an 

enabling and less restrictive regulatory framework and regulatory parity. In 

particular government should consider ways to promote advertising revenue 

remaining in the country or at the very least ensure that local tax contributions 

are paid by the global online companies.  We also reiterate our comments above 

regarding a sustainable non-commercial revenue base for the public 

broadcaster.  

456 For all of these reasons, MultiChoice supports the Draft White Paper's proposal 

to delete s60(4) of the ECA. However, we do not believe that it is necessary for 

ICASA to conduct an inquiry into whether the current share of advertising 

revenue by subscription services is appropriate.229 

457 As we have indicated, the real threat to TV advertising revenue (a) is to all 

traditional broadcasting services (not only free to air services) and (b) is posed 

by global digital giants, specifically Google and Facebook.  
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458 It is not appropriate or realistic to require ICASA to regulate subscription services 

in order to protect free to air services from threats that lie elsewhere. We urge 

the Department not to undermine the viability of subscription broadcasters 

through a misconceived and ineffective attempt to protect free to air broadcasters 

from the threat posed by online advertisers.  

459 Competition law is the appropriate tool to address any concerns arising from 

unfair competition from digital advertisers, as is the trend in the UK, Australia and 

the USA.  
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CHAPTER 7 OF THE DRAFT WHITE PAPER: OWNERSHIP 

Limitation on control and cross-media control of commercial broadcasting 

services  

460 The Draft White Paper proposes the repeal of s65 of the ECA (which deals with 

limitations on control of commercial broadcasting services) and s66 of the ECA 

(which deals with limitations on cross media control of commercial broadcasting 

services).230  

461 MultiChoice believes that this policy decision is long overdue and will allow a 

certain measure of consolidation to take place in the South African sound 

broadcasting sector.  

462 MultiChoice agrees that competition law, together with B-BEE guidelines, local 

content regulations, and public interest licence obligations can enable a plurality 

of voices and diversity. 

463 Rather than an artificial metric of how many stations a single operator should 

control, which has been harmful to growth in the sound broadcasting sector, 

ICASA should actively measure media pluralism every four years and use this 

media pluralism review to guide its decisions on licensing and approval of 

domestic mergers in the commercial broadcasting sector when considering 

applications for the transfer of licences/control of licences in terms of s13 of the 

ECA.  

 

Limitations on Foreign Ownership 

464 The Draft White Paper proposes "retaining the limitations in respect of foreign 

ownership of linear individual audiovisual content services (broadcasting 

services) subject to them increasing to maximum of 49% to stimulate 

investment."231 It further proposes "… that a foreign person or persons from an 
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African Union member country be able to, whether directly or indirectly, exercise 

control over a commercial broadcasting licensee; or have a financial interest or 

an interest either in voting shares or paid-up capital in a commercial broadcasting 

licensee, exceeding forty-nine (49) percent: Provided this must be subject to a 

reciprocal agreement between South Africa and the relevant African Union 

country."232 

465 MultiChoice supports the proposal to retain foreign ownership limitations, but to 

increase the foreign ownership cap to 49%. This will balance the need for 

investment with the need to ensure that linear audiovisual content services are 

controlled by South Africans. 

466 Paragraph 7.3.2 of the Draft White Paper, which proposes that AU members be 

permitted, on the basis of reciprocity, to exceed a 49% limitation, reproduces the 

drafting of s64 of the ECA exactly. However, paragraph 7.2.3 does not - it merely 

refers to retaining the limitations of foreign ownership subject to increasing 

maximum foreign ownership to 49%. It is not clear whether this proposal intends 

to retain the current s64 formulation and whether the 49% limitation is intended 

to apply to indirect and direct control, or just direct control.  

467 We suggest that the current language of s64 be used in the final White Paper so 

that the foreign ownership limitation clearly refers to direct and indirect control. It 

is important that the legislation consider both direct and indirect control, to 

properly determine where control - whether direct or indirect – resides, to avoid 

a situation like the USA, where the ability for foreign ownership in the parent 

company to go up to 100% effectively renders the foreign ownership limitations 

redundant. The language in the existing s64 limitations, which refers to both 

direct and indirect control, specifically ensures that the limitation is not 

circumvented through corporate structuring.  

468 ICASA has extensive experience in dealing with indirect control.  The ICASA 

CCC engaged with a complex control structure in the Caxton Complaint against 
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MultiChoice and M-Net, 233 in which ICASA considered both direct and indirect 

shareholding to assess the voting structure and voting pool agreements for the 

entities above the JSE-listed Naspers. ICASA was then able to establish who 

exercised control, whether directly or, as in this case, indirectly.  

469 The inclusion of both direct and indirect control in the foreign ownership limitation, 

as is currently the case in s64 of the ECA, is necessary to properly give effect to 

the policy and statutory objective of ensuring that broadcasting services are 

effectively controlled by South Africans.234 In addition, the AU reciprocal 

exemption should ensure that only shareholding of entities that are owned and 

controlled by citizens of the relevant AU state will be permitted, so as to avoid 

non-AU citizens circumventing the foreign ownership limitations through 

corporate structures established in AU countries in order to acquire a controlling 

stake in the South African broadcasting market. 

470 MultiChoice supports the relaxation of the limitation on foreign ownership to a 

maximum of 49% in order to attract investment into the broadcasting sector. It 

will benefit new entrants and existing broadcasters, promote further competition 

in the sector, and ultimately benefit the public interest. A relaxation of the 

limitations will allow for the influx of capital, expansion of domestic companies 

with a corresponding increase in jobs, transfer of technology and skills, and the 

ability to access foreign expertise. Linkages to multinational companies will also 

increase the ability of domestic companies to become competitive beyond the 

borders of the country due to increased opportunities to export their content.  

471 MultiChoice also believes that it is critical that s64, as amended, should continue 

to refer to both direct and indirect control to ensure that the objective that linear 

broadcasting is controlled by South Africans is not circumvented.  
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The centrality of ownership in the audiovisual content and ICT sector 

472 Ownership in the audiovisual content and ICT sector has become more, not less, 

important. Countries have become increasingly concerned with the dominance 

of the FAANGS (Facebook, Amazon, Apple, Netflix, Google) in all parts of the 

ICT sector – from WhatsApp to audiovisual content – to the detriment of 

homegrown players who invest directly in the local economy. Ownership and 

control concerns are equally important to the FAANGS at a corporate level, 

where elaborate control structures are designed to ensure that control is vested 

in the hands of a few usually founding individuals and investors. The foreign 

ownership limitation is one way in which government can support local and 

African champions so that Africa does not become a digital colony.  
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OTHER MATTERS 

Piracy 

473 The Draft White Paper correctly identifies piracy as a harmful activity that has 

potential to harm the audiovisual content industry. It does not, however, provide 

detail on what piracy is or the specific harmful elements that the policy will seek 

to address. 

474 Piracy entails the unauthorised access, use and reproduction of another's work. 

It can take many forms. It involves, amongst others, the following: 

474.1 Unauthorised interception, decryption and retransmission of encrypted 

broadcast signals to - 

474.1.1 multiple customers of commercial broadcasters (licensed or 

license exempt) on cable, IPTV, or satellite networks; or 

474.1.2 multiple dwelling units by apartment building managers, as 

part of their building management business. 

474.2 Unauthorised interception, decryption and public exhibition of 

encrypted broadcast signals, in public commercial venues such as 

restaurants, bars, hotels, and members’ clubs. 

474.3 Unauthorised distribution and retransmission of broadcast signals 

(whether encrypted or free to air) on other platforms on a commercial 

basis, for example on the open Internet to increase traffic to and 

through online websites to increase advertising revenue or for 

payment. 

474.4 Selling, advertising, and distributing illicit devices or software to 

circumvent encryption measures to access TV services without 

permission or payment. 
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475 There are several types of online cyber-piracy, for example - 

475.1 live Internet streaming of unauthorised content without downloading 

the illegal content; 

475.2 live broadcast, via IPTV, of unauthorised content without downloading 

the illegal content; 

475.3 delayed Internet streaming of unauthorised content without 

downloading the illegal content; 

475.4 downloading of copied broadcasts (movies, series, documentaries or 

sport); and  

475.5 copying and distribution of movies and TV series;  

which content is, in most instances, acquired through unauthorised 

access to the broadcast signals of legitimate licensed broadcasting 

service providers. 

476 Different websites use the above types of online cyber-piracy, including – 

476.1 streaming sites, which allow people to view unauthorised content on 

demand. These websites may stream directly or provide links to 

content hosted on other websites; 

476.2 cyberlocker sites, which offer fast, convenient and anonymous storing 

and distribution of content which can be downloaded or streamed; 

476.3 peer-to-peer sharing networks which allow the sharing of files among 

peers. Most peer-to-peer sharing networks are set up to ensure that 

files downloaded by individuals are also uploaded onto the site, so that 

any downloading of content by a member automatically results in the 

distribution of that content to others; 

476.4 linking websites, which collate thousands of links to pirated content 

often stored on external cyberlockers; and torrent websites which make 
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use of BitTorrent technology to enable speedy distribution of large files 

(such as pirated movies and music) over the Internet. 

477 The multitude of services and different technologies, e.g. live streaming, 

employed by pirates are such that our 1978 copyright legislation doesn’t explicitly 

reference all of these specific technologies. Another aspect to consider is that, 

as the main factor of a sport event is that it is broadcast "live," the damage is 

suffered immediately upon the illegal streaming commencing and current 

takedown processes in the Electronic Communications and Transactions Act, 

2002 ("the ECT Act") do not address this harm as they do not explicitly offer 

immediate relief from harm. 

Harm and Cost of Piracy 

478 The Draft White Paper correctly identifies the costs and harms caused by piracy 

across the entire TV content distribution chain from the content producers to the 

TV platform companies.235 

479 The harms, risks and costs of piracy, including the significant loss of revenue to 

lawful broadcasters, are evident from the case of eBotswana, in which the High 

Court ordered Sentech to pay damages for its failure to take reasonable steps 

necessary to prevent pirate viewing of the SABC 1, 2 and 3 signal carried on the 

Vivid platform.236  

480 It should be noted that piracy also harms national government objectives, 

including the -  

480.1 investment environment – investors are reluctant to invest in 

countries if they cannot earn a decent return because of unlawful 

competition from pirates who have no costs; 

480.2 creative environment – piracy impairs the development of indigenous 

content production and job creation in the sector; 
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480.3 rule of law – pirates are usually not licensed and are broadcasting or 

distributing content that has not been authorised or may be illegal 

(e.g. adult content) for distribution in that country; 

480.4 government revenue – pirates don’t pay taxes, which can amount in 

some cases to millions of dollars. That’s money that could be used by 

government for schools, housing, health care or even encouraging 

further growth in the communications sector; and 

480.5 growing the sector – broadcasters, independent producers and 

sports rights owners in developing countries are harmed the most by 

piracy as they don’t have the economies of scale of international 

broadcasters or distributors and are heavily reliant on revenue 

generated by the legitimate sale and exploitation of their intellectual 

property rights. 

481 Another aspect that is seldom considered is that free live streaming websites 

offering pirated content also cause harm to users and their devices.  According 

to research conducted in 2016, more than half of the streams provided by these 

free live streaming websites plant malicious software on users’ devices through 

forced malicious ads and other deceptive techniques. The research also noted 

an increase in sites requiring the users to install browser plug-ins to watch the 

free stream. This software also allowed the hijacking or infection of normally safe 

websites that the user visits thereafter. For example, if a person installs an 

extension to watch a live stream of a sporting event and then visited government 

or news websites afterwards, the installed extension could change the contents 

of those websites as they appear in the user’s web browser so that they include 

malicious links and advertising.237  

482 We note that this aspect was dealt with under the general laws pertaining to 

malicious communications in the Cybercrimes Bill which was passed by 

Parliament in December 2020. 
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Legislative framework 

483 The Cybercrimes Bill passed through a significant Parliamentary process and 

now awaits the President’s assent. The Cybercrimes Bill,238 in its schedule, 

deletes s85, 86, 87 and 88 of the ECT Act. However, the cybercrime provisions 

in the ECT Act have played a key role in the prosecution of cybercrime, including 

piracy of broadcasting services. The prosecuting authority has in the past 

successfully prosecuted pay TV pirates in terms of s86 of the ECT Act. This 

section has been particularly useful in preventing the distribution of Internet TV 

boxes that facilitate piracy.239  

484 The focus of the Cybercrime Bill on computer networks, however, appears to be 

narrower than the sections being repealed in the ECT Act, which allow 

prosecution of a "person who unlawfully produces, sells, offers to sell, procures 

for use, designs, adapts for use, distributes or possesses any device, including 

a computer program or a component, which is designed primarily to overcome 

security measures for the protection of data, or performs any of those acts with 

regard to a password, access code or any other similar kind of data with the intent 

to unlawfully utilise such item…" Therefore, subscription broadcasters and rights 

holders are concerned that they will lose some of the protections that were 

afforded to them under the ECT Act, but are about to be deleted. Broadcasters 

made representations on this issue to the Parliamentary Portfolio Committee on 

Justice and Correctional Services, however the Department of Justice advised 

the Committee that this is a copyright issue and the issue of broadcasting signal 

piracy was not addressed in the Cybercrime Bill. 

485 Broadcasters raised these concerns with the Portfolio Committee of Trade and 

Industry in the context of the Copyright Amendment Bill. Unfortunately, these 

signal piracy issues were not taken on board and the provisions pertaining to 

Technology Protection Measures (TPM) in the Copyright Amendment Bill are not 

                                            

238 Cybercrimes Bill, B6d-2017, 3 November 2020  
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inclusive of the technologies employed by broadcasters and other audiovisual 

content services.  

486 The result is that we are now faced with the very real possibility that anti-piracy 

measures could "fall through the cracks" in this re-shuffling of legislative 

jurisdictions. This would not be the first time that this happens either. As the Draft 

White Paper acknowledges, an unintended consequence of repealing the 

Independent Broadcasting Act was that s66A, which criminalised signal piracy, 

fell away.240 

487 We are encouraged that the Draft White Paper acknowledges the importance of 

dealing with signal piracy and proposes "that legislative and regulatory 

mechanisms to strengthen protection against signal piracy must be introduced in 

the Electronic Communications and Transactions Act and there should be 

co-operation between government departments to ensure that statutory 

prohibitions against piracy and circumvention of technological protection 

measures are regularly reviewed to ensure they remain effective against the 

evolving technology solutions employed by persons engaging in the piracy of 

South African audio and audiovisual content."241 

488 We support the inclusion of mechanisms to specifically protect against signal 

piracy in the ECT Act and believe that the Final White Paper should articulate 

what these measures should be in more detail.  

489 The Draft White Paper makes an excellent proposal that "There is a critical need 

for legislation that will impose requirements on ISPs to cooperate with 

rights-holders and government to police illegal file-sharing or streaming 

websites."242 This is to be welcomed, but the effectiveness of these measures 

will in large part depend on the extent of the cooperation that will be required of 

ISPs and what is meant by the requirement to "police" illegal content.  If ISPs are 

merely required to supply subscriber or other technical information, then this will 

not be effective.  If however they are required to take positive, technical action 
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towards actually limiting the distribution of illegal content, then that will stand a 

better chance of being effective.   

490 ISPs are often the only party in a position to prevent illegal content distribution.  

This occurs in two scenarios.   

490.1 Firstly, where the content is hosted on their networks and they can 

easily take it down, as they are currently incentivised, but not obligated, 

to do under Chapter XI of the ECT Act.   

490.2 Secondly, where the content is not hosted on their networks, but their 

networks are used to access the content, which is often hosted in a 

foreign jurisdiction with a legal regime favourable to pirates.  This is 

addressed through site blocking provisions, which are now prevalent 

and well tested in much of the developed and developing world, 

including India, Mexico, the United Kingdom, Singapore, Australia, the 

entire European Union, Canada and numerous other territories.  It is 

also worth noting that some African countries have already adopted 

site blocking provisions ahead of South Africa, e.g. s35D of Kenya’s 

Copyright Amendment Act, 20 of 2019.243   

491 It is important for the proposed legislation to address both of these scenarios in 

order to be effective. 

492 Site blocking orders in the UK have now been granted for almost a decade, 

starting in 2011.  The first order targeting illegal sports streaming was obtained 

by English Soccer’s Premier League in 2013. A UK High Court decision in July 

2017 allowed the Premier League to pre-emptively require that ISPs in the United 

Kingdom block servers that are hosting illegal streams of its live matches. The 

order was put in place for the entirety of the 2017-18 Premier League season 

which commenced on 11 August 2017. A similar order was obtained for the final 

two months of the 2016-17 season, allowing more than 5,000 server Internet 
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Protocol (IP) addresses to be blocked that previously streamed illegal English 

Premier League content. In doing so the English Premier League protected the 

rights it sold to Sky and BT for more than £5bn to show live matches over three 

seasons.244 

493 The implementation of the High Court Order in the UK was made possible by 

video monitoring technologies used by the Football Association Premier League 

and advances in the ISPs’ blocking systems, which enable the blocking and 

unblocking of IP addresses during the course of a match, in some cases using 

automated technology systems. 

494 The efficacy of site blocking on curbing pirated material has been measured 

extensively and found to be highly effective in multiple studies.245 

495 It is, however, counter-productive to have to go to court to order ISPs to block IP 

addresses that are currently infringing content by live streaming or providing 

access to terrorist information or malicious software or that facilitate cyber-

extortion when, in fact, ISPs are already able to use blocking systems and can 

easily acquire systems that automate such a process. In fact, local ISPs already 

implement site blocking for child sexual abuse material. The protection of live 

content requires the takedown of the infringing content as rapidly as possible. 

496 The final White Paper should propose that the ECT Act be amended to include 

provisions for a streamlined and fast-track process for removal, takedown and 

site blocking by ISPs upon notification by verified rights holders without the need 

to approach the court, as the process to obtain an interdict can be costly and 

time consuming and may well end up being too little too late in the majority of 

cases. The "trusted notifier" programmes that the Motion Picture Association, 

other rights holder bodies and various domain name registries have implemented 
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could form a working precedent for this.246 YouTube’s Content ID system is 

another model that could be considered, in terms of an automated process which 

allows verified copyright owners to remove material, rather than rely solely on 

YouTube to do so.247 

497 We appreciate that there may be concerns stemming from the rights to free 

speech and access to information for site blocking imposed without judicial 

supervision.  However, ISPs already frequently take down offending content 

without court orders under the notice and take down provisions of the ECT Act.  

In addition, to mitigate abuse of the system, it could be required that those 

submitting site blocking requests can do so only after having been vetted and 

accredited as part of a formalised and regulated notifier system, with indemnities 

and penalties for abuse or for submitting site blocking requests for non-infringing 

sites.  

498 In addition to the ISPs referred to in the Draft White Paper, search engine 

operators should also be included within the scope of site blocking provisions in 

the ECT Act to allow for de-indexing of websites. This will mitigate the concern 

that even though an ISP may have blocked access to pirate material, it may still 

be possible for a user to circumvent the block by relying on Virtual Private 

Network (VPN) technology.  If the material is de-indexed from search engines, it 

will be harder to find. In Australia there are provisions that require de-indexing of 

infringing websites in s115A(2) of their Copyright Act.248 

499 In summary, MultiChoice is grateful that the Draft White Paper correctly identifies 

piracy as a harmful activity to the audiovisual content industry. However, we 

submit that the final White Paper must provide further detail on the specific 

legislative tools which are needed to combat piracy. MultiChoice suggests that 

the final White Paper should propose that the ECT Act be amended to include 

                                            

246 One Year Later: Trusted Notifier Program Proves Effective, Motion Picture Association, 6 March 

2017  
247 YouTube Support: How Content ID works 
248 s115A Copyright Act – infringement outside Australia, Dundas Lawyers, 9 July 2020 



 

144 

provisions for a streamlined and fast-track process for removal, takedown and 

site blocking by ISPs upon notification by verified rights holders.  

 

Institutional Framework Supporting Audio and Audiovisual Sector 

Approach to institutional frameworks 

500 The Draft White Paper can only be as strong as the institutional arrangements 

that support it. Yet the Draft White Paper does not address the institutional 

framework that will be critical to the smooth implementation of the new policy. 

MultiChoice submits that this omission must be corrected in the final White 

Paper. 

501 The National Integrated ICT Policy White Paper stated that it was committed to 

the vision of the NDP on the role public entities can play in fulfilling policy goals 

and constitutional obligations. For instance, it was stated that such institutions 

should only be established if the objectives cannot be met by government and/or 

the private sector. In line with this, the following principles were emphasised in 

the National Integrated ICT Draft White Paper: 

 "Institutions must have a distinct mandate focused on meeting clearly 

articulated public goals.  

 Regulation of the sector must focus on realising government’s 

objectives for the sector and ensuring maximum public benefit from 

public resources. Within this framework, the regulator will fulfil its 

mandate freely, fairly and impartially.  

 Government’s obligation to ensure inclusive and sustainable 

development and its responsibility therefore to counter market failure 

and ensure equity will be paramount in determining what entities or 

partnerships it establishes or supports.  
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 Any state support (whether monetary or in kind) for any entity, company 

or institution must not result in market distortion/s but focus on 

addressing market failure.  

 Government support must not exceed what is necessary to cover the 

costs of fulfilling the identified public interest mandate."249  

502 MultiChoice maintains that these macro policy principles, as set out in the 

National Integrated ICT Policy, are still on point. However, when it comes to the 

implementation of those principles within specific institutions, some of the 

recommendations of the National Integrated ICT Policy are now outdated, having 

been overtaken by events.  

503 In order to understand why these proposals are no longer relevant, it is necessary 

to revisit how the National Integrated ICT Policy process unfolded. The process 

commenced in 2012 when the then Minister of Communications called for 

nominations and appointed a Policy Review Panel to review all existing ICT 

related policies for telecommunications, broadcasting, postal services and 

e-commerce. The newly appointed panel commenced work in January 2013 with 

one of the sub-committees being focused on Audio and Audiovisual Content 

Services. Unfortunately, the work of the Policy Review Panel was significantly 

complicated by the Presidential announcement in 2014 that the Department of 

Communications would be split into two separate departments, the Department 

of Communications and the Department of Telecommunications and Postal 

Services.  

504 As a result of the split, the work of the Audio and Audiovisual Content Services 

sub-committee was excised from the final National Integrated ICT Policy. It was 

handed over to the newly formed Department of Communications where it was 

ultimately used to provide the foundations of this Draft White Paper on Audio and 

Audiovisual Content Services. In the meantime, the Department of 

Telecommunications and Postal Services continued with its work that ultimately 

                                            

249 National Integrated ICT Policy White Paper, 2016 published by the Department of 

Telecommunications and Postal Services, under Government Gazette Number 40325, 3 October 
2016, pg 163 
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resulted in the publication of the final National Integrated ICT Policy White Paper 

in 2016. 

505 It is important to note that the split of the Department fundamentally influenced 

the proposals around institutional arrangements in the National Integrated ICT 

Policy White Paper. The proposals on institutional arrangements were made 

against the backdrop of two separate national government departments and 

were designed to accommodate two Ministers, leading to the National Integrated 

ICT Policy proposing two regulators, an economic regulator reporting to the 

DTPS and a Content Regulator reporting to the Department. It would have been 

difficult to have two Ministers with overlapping jurisdiction over the same 

regulator.250  

506 The original government policy of convergence and the reality of convergence in 

the sector, has trumped the brief period of divergence at policy level that existed 

from 2014 to 2018.  President Cyril Ramaphosa announced that the Department 

of Communications and the Department of Telecommunications and Postal 

Services (DTPS) would be merged again after the 2019 general election.251 This 

promise was delivered with the formation of the Department of Communications 

and Digital Technologies. So, the reality now is that the structural reasons for 

having two regulators in 2016, namely two separate national government 

departments, no longer apply in 2020.  

507 The National Integrated ICT Policy White Paper Proposal to have two regulators 

no longer makes sense. In line with the recommendations of the ICT Policy 

Review Panel in 2015, we believe it would be more practical and effective to 

strengthen ICASA in terms of its organisational structure, organisational 

behaviours, human resources capacity and funding.   

                                            

250 The functions of the economic regulator or ICT Regulator are mostly all housed in ICASA currently. 

Clearly, this economic or ICT regulator as proposed in the National Integrated ICT Policy Draft White 
Paper is ICASA without the s192 function of independent broadcasting regulation. There was talk of 
a draft ICT Sector Commission and Tribunal Bill being introduced in 2018 to give effect to these 
proposals, but it was never published (Briefing on the proposed legislation emanating from National 
Integrated ICT Policy White Paper, Meeting of the Parliamentary Portfolio Committee for 
Telecommunications and Postal Services, 10 October 2017 

251 Merged DOC, DTPS to be known as DCDT, Tech Central, 14 June 2019  
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508 The problems identified in the National Integrated ICT Policy do still remain and 

need to be addressed. Namely, lack of coordination between different public 

entities, duplication of resources within the sector, the capacity of the regulator 

and its impact in hindering the growth of the industry.   

509 We therefore agree with the National Integrated ICT Policy White Paper view that 

there needs to be a review of all State-Owned Entities in the sector to address 

fragmentation and duplication. It is essential that such a review take place to 

ensure that a strong institutional framework is put in place for the regulation of all 

audiovisual content services by a single regulator that has sufficient resources 

and funding to deliver on the mandate, powers and duties entrusted to it by 

legislation. 

Regulator for Audiovisual Content Services 

510 s192 of the Constitution stresses the need for independent regulation of 

broadcasting. It states: 

"National legislation must establish an independent authority to regulate 
broadcasting in the public interest, and to ensure fairness and a diversity of 
views broadly representing South African society." 

511 Currently, the independent regulator contemplated in s192 is ICASA. In fact, the 

independence of ICASA is even broader than that contemplated in s192 and 

extends to all the powers and duties conferred by the ICASA Act and related 

legislation.  This has clearly been provided for in s3(3) of the ICASA Act where it 

states "The Authority is independent, and is only subject to the Constitution and 

the law, and must be impartial and must perform its functions without fear, favour 

and prejudice." ICASA is best placed to be the regulator for the Audiovisual 

Content Services sector, as, because of freedom of speech concerns, the sector 

requires independent regulation free from influence whether real or perceived, 

both from government and industry. 

512 The Draft White Paper itself recognises this need for independent regulation, by 

proposing that s192 of the Constitution be amended to include all audiovisual 

content services and not just broadcasting. As mentioned earlier in the 

submission, it is debatable whether such an amendment to the Constitution is 
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actually necessary, considering that s3(3) of the ICASA Act already provides 

ICASA with this independence in respect of any powers or duties entrusted to it 

by legislation. We refer to our comments above in this regard.  

513 Currently, licensed broadcasters are exempt from the film classification 

obligations in the Films and Publications Act. This is required by s192 of the 

Constitution, which requires broadcasting to be regulated by an independent 

broadcasting regulator, namely ICASA. The ECA in-turn provides for a 

co-regulatory system for content and the BCCSA is recognised under this 

system. The Draft White Paper proposes that on demand services be licensed 

by ICASA subject to the FPB content classification requirements, and that the on 

demand content service licence must be granted subject to compliance with the 

FPB Regulations.252  This would not be permissible under the expanded AAVCS 

licensing regime. Nor should on demand content services be required to comply 

with two parallel regimes.  

514 In addition, the Draft White Paper's proposal is premised on ICASA and the FPB 

continuing to exist as two separate regulatory entities. We have, however, noted 

press reports that ICASA and the FPB are to be merged.253 

515 As we understand it, government is faced with three policy choices in this regard, 

each of which have their own advantages and disadvantages:  

515.1 Option A: Exempt audiovisual content services licensed by ICASA 

from the jurisdiction of the FPB, as is currently the case for 

broadcasting services licensed by ICASA; or 

515.2 Option B: Transfer the FPB regulatory powers around protection from 

harmful content, online distribution etc. to ICASA, leaving the FPB 

solely as a classification body for the public exhibition of film in 

cinemas, the physical distribution of film on Blu Ray and DVD; and 

computer games; or 

                                            

252 Para 39 of the Draft White Paper executive summary and para 5.3.6 of the Draft White Paper  
253 See for example Digital sector regulators, SOEs to be merged in rationalisation drive, Tech Central, 

15 December 2020 
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515.3 Option C: Subsume the FPB within ICASA so that ICASA deals with 

the regulatory framework for the protection of children, the enforcement 

of the prohibition on harmful content and establishing a co-regulatory 

framework with the audiovisual content sector (including game 

development) for the classification of audiovisual content. 

516 Option A, which would entail excluding audiovisual content services from the 

ambit of the FPB Act, in the same manner as licensed broadcasting services, is 

the simplest solution and is an attractive one. Similar to broadcasting services 

under the provisions of s54 of the ECA, audiovisual content services (such as 

on demand content services), could be required to comply with either a code of 

conduct put in place by ICASA or a code of conduct enforced by an industry body 

that has been recognised by ICASA. In line with this co-regulatory system and 

similar to broadcasters, the licensed on demand content services would be 

responsible for putting in place their own classification guidelines and self-

classifying their content to protect children and inform users. However, in the 

long term this may result in a financially unsustainable FPB as "bricks and 

mortar" distributors shift increasingly to online delivery mechanisms resulting in 

reduction of fees being collected to cover the costs of classification and 

enforcement by the FPB. This would ultimately require government to increase 

its contribution to cover the operating costs of the FPB from the national fiscus. 

517 In light of this, we believe there is merit in considering Option C, which would 

allow government and the sector to expand the co-regulatory model for the 

regulation of content to all audiovisual content, across different platforms. This 

would necessitate that the current functions of the FPB be revisited to determine 

which elements would still be needed.   

518 The broadcasting licensing and regulatory framework does not apply to on 

demand services currently, and on demand services are therefore required to 

comply with the FPB film classification obligations at this stage.254  However, 

                                            

254 Broadcasters fall outside the Films and Publications Act's classification framework, because viewers 

are protected by the broadcasting content regulatory framework. However, on demand services are 
not yet covered by the broadcasting licensing and regulatory framework 
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once on demand content services are licensed and regulated by ICASA, there 

would be no need for them to comply both with the ICASA content regulations 

and also with a separate FPB film classification framework. To do so would result 

in duplication and confusion.  We believe that it would suffice for on demand 

content services to comply with the ICASA regulatory framework only, and not to 

also have to classify their films in terms of the FPB framework. This is the position 

for broadcasting services currently and is working well.   

Funding of the regulator 

519 The funding model of the single regulator will be a critical part of ensuring delivery 

of the existing and new functions allocated to ICASA. Taking into consideration 

the impact that the COVID-19 pandemic and the national lockdown have had on 

the South African economy and the predicted decline in GDP, it is clear that 

government needs to examine alternatives to funding the regulator and SOEs in 

the sector directly from the national fiscus. 

520 We propose that government adopt a hybrid model for the funding of the 

regulator. The regulator should be enabled to retain some fees collected on a 

cost recovery basis from the regulated electronic communications sector. The 

determination of these fees should be transparent and proportionate. Mandates 

which are not able to implement a cost recovery model can continue to be funded 

by a direct allocation by government. 

521 This hybrid funding model would not require the amendment of any legislation, 

as s15(1A) of the ICASA Act already allows ICASA to  "receive money 

determined in any other manner as agreed between the Minister of 

Communications in concurrence with the Minister of Finance and approved by 

Cabinet". This provision was inserted into the ICASA Act in 2006 and gives the 

two Ministers broad powers that can be used to allow ICASA to retain certain 

fees to cover their regulatory services.  

522 To date this provision has not been used to allow ICASA to utilise alternative 

funding mechanisms, although ICASA has been allowed to retain interest earned 

on its funds. Currently, other than the funds allocated to ICASA by Parliament, 
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any revenue received by ICASA must be paid into the National Revenue Fund 

within 30 days of receipt in accordance with s15(3) of the ICASA Act. 

Universal Service and Access Fund 

523 MultiChoice supports the policy approach outlined in the National Integrated ICT 

Policy that envisages the Universal Service and Access Agency of South Africa 

(USAASA) being dissolved and the regulatory functions currently allocated to 

USAASA being transferred to the regulator. (In line with our prior 

recommendations this single regulator must be ICASA). Furthermore, we support 

the proposed replacement of the Universal Service Fund (USF) by the new 

Digital Development Fund with the aim of addressing the digital divide in South 

Africa.  

524 It should be made clear in policy and legislation that this is an infrastructure fund 

and that the licensees who should be contributing to this fund in terms of a 

prescribed annual contribution should only be ECS and ECNS licensees 

(including commercial and common carrier broadcasting signal distributors). 

Audiovisual Content Service licensees which contribute to the Media 

Development and Diversity Agency (MDDA) and any other content funds should 

not be required to contribute to the Digital Development Fund as well.  (In practice 

this is happening already as s89(3) of the ECA allows a broadcasting service to 

offset its contributions to the MDDA against their prescribed annual contribution 

to the Universal Service Fund). 
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CONCLUSION 

525 MultiChoice is grateful for the opportunity to comment on the Draft White Paper. 

Above all, the White Paper process represents an opportunity – an opportunity 

for the country to reimagine the audiovisual sector and in so doing, reap the 

benefits offered. The sector is undoubtedly undergoing tumultuous change, 

heavily influenced by technological advancement and the entry of global players 

into the local market.  

526 But this onslaught of disruption doesn’t mean that we as a country have no 

options. MultiChoice believes that with the right policy framework and with 

appropriate legislative, regulatory and licensing tools, it is possible to create an 

environment in which audiovisual players can thrive and in which our national 

goals can be fulfilled.  

527 We wish the Department well as it finalises this important policy. 
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ANNEXURE A: INCOME TAX MODEL OF PSB FEE COLLECTION 

 

Actual Actual Actual Actual Actual Actual Actual Actual Actual Actual

Oct-09 Nov-10 Dec-11 2012/13 2013/14 2014/15 2015/16 2016/17 2017/18 2018/19

Number of Individual Taxpayers 5,920,612 10,346,175 13,703,717 15,418,920 16,779,711 18,185,538 19,075,270 19,980,110 21,104,375 22,170,546

Total Potential Collectable TV Licence  Tax* 250.00R  265.00R   1,480,153,000R  2,586,543,750R  3,425,929,250R  3,854,730,000R  4,446,623,415R  4,819,167,570R  5,054,946,550R  5,294,729,150R  5,592,659,375R  5,875,194,690R  

Projected Revenue Based on PSB Tax if it had been implemented as from 2009/10

NOTES:

1. Projections based on a flat TV licence fee on individual taxpayers

2. Collectable TV licence 'tax' calculated by multiplying the number of individual taxpayers by the TV licence fee applicable in the respective financial years.

3. Up to FY2012/13, SABC licence fees were R250.00, this has been used to estimate the potential revenue that SARS could have collected on behalf of the SABC.

4. From FY2013/14, the TV licence fee has been R265.00 and this has been used to estimate the potential revenue that SARS could have collected on behalf of the SABC.

5. The number of taxpayers is obtained from SARS Annual Tax Statistics available on the SARS website https://www.sars.gov.za/About/SATaxSystem/Pages/Tax-Statistics.aspx. Unfortunately the 2018/19 and 2019/20 Tax 

Statistics are not available on the SARS website. The figure used for 2018/19 was extracted from the SARS FY2018/19 Annual Report. It is not clear what the impact of the economic slowdown has been on the number of active 

taxpayers for the FY2019/20. A reduction in the number of taxpayers would reduce the estimated TV licence 'tax' amount.

6. SARS cost revenue collection was less than 1% between since the FY2013/14 and has been declining since. It was 0.89% in FY2017/18 and 0.84% in FY2018/19. This trend means SARS is becoming more efficient. SARS is 

likely more efficient than any broadcaster on a cost basis, leaving the SABC with greater net income.

* Does not account for SARS collection costs, but these are generally less than 1%

Calendar Year TV 
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Fee

TV 

Licence 

Fee


