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INTRODUCTION 

1 In at least two recent judgments, this Honourable Court recognised the pre-

eminence of a lawful and rational licensing process the first respondent 

(Authority) has to undertake in the exercise of its regulatory functions and 

duties. 

2 The Court readily, and urgently, interdicted the licensing process mid-stream, 

and was less sympathetic to familiar sterile contentions, such as those 

presently advanced by the Authority in these proceedings, in the light of the 

manifest immediate prejudice, not only to licensing impacted by the licensing 

process, but also the over-arching public interests that underpin the need for 

a lawful, rational and reasonable licensing process. 

3 We submit that the approach adopted in those judgments is instructive in the 

present proceedings, in the light of the Authority’s decision to opposed the 

interim relief sought, in the face of not only a prima facie but a stronger case 

of unlawful and irrational licensing process, manifest even from the Authority's 

papers.  

4 The first is this Court’s judgment in Nextcom Cellular (Pty) Ltd v Funde NO.1  

The second is this Court’s judgment in The Minister of Telecommunications,2 

where the Court held: 

                                            
1   Nextcom Cellular (Pty) Ltd v Funde NO (8734/2000) [2000] ZAGPHC 34 (28 July 2000). 

2   The Minister of Telecommunications and Postal Services v Acting Chair, Independent Communications 
Authority of South Africa; Cell C (Pty) Ltd v Acting Chair, Independent Communications Authority of South 
Africa (2016/59722; 2016/68096) [2016] ZAGPPHC 883 (30 September 2016) (Minister of 
Telecommunications). 
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“In my view, as regards the industry actors, the peril in which the 
stand is substantial.  If the review succeeds, industry players who 
participate will suffer irreparable harm in the ways described.  
Moreover, the risk of knock-on litigation about the vesting of 
legitimate expectations, and the like, are to be avoided.”3 

And: 

“ICASA qua regulator suffers no irreparable harm, but of course as 
a guardian of public interest is entitled to advance that concern.  
The critical contention on that score is the justifiable impatience of 
consumers to get better services.  Can the envisaged delay 
undermine this interest?  In my view, it cannot.  First, a messy 
process is undesirable.  Second, ICASA itself has twice since 
publishing the ITA, postponed the deadlines to apply, the most 
recent being to February 2017.  This points in the direction of an 
absence of prejudice by the delay.  The deadline for 2020, is in any 
event, a specious target given the deferment of a need to achieve 
full roll out until access to 100% of the assigned spectrum is made 
available.  The balance of convenience favours a grant of the relief 
sought.”4 

5 In the present case, none of the industry players that have an interest in the 

auction process oppose the interim relief sought.  The third respondent 

(Vodacom), initially indicated its opposition, but has now withdrawn its 

opposition and abides the judgment of the Court.  The fourth respondent 

(MTN), for its part, has made it plain that it too does not oppose the interim 

relief; instead, MTN launched a separate urgent review application. 

6 In these circumstances, the Authority ought to have hearkened the sage 

judicial sentiment of this Honourable Court in Gordhan5 and not oppose the 

interim relief sought by relying on defences which have been roundly rejected 

by this Honourable Court, more than once.  

                                            
3   Minister of Telecommunications, para 83. 

4   Minister of Telecommunications, para 84. 

5  Gordhan v Public Protector [2019] 3 All SA 743 (GP), paras 12 and 13. 
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7 The interim relief Telkom seeks relates to the invitations to apply (ITAs) for 

radio frequency spectrum licences for international mobile telecommunication 

(IMT) spectrum bands (Auction ITA)6 and a composite ITA for an individual 

electronic communications network services (I-ECNS) and Radio Frequency 

Spectrum Licences for the purpose of operating a Wireless Open Access 

Network (WOAN) (WOAN ITA).7  The Authority issued these ITAs on 

2 October 2020. 

8 The first step of that auction process was the submission of the expressions 

of interest by interested parties by the closing date of 28 December 2020.  The 

next material step is the auction for the spectrum which is scheduled to begin 

on 24 March 2021.  Successful bidders will be issued with spectrum licences 

that will be valid for a period of one year.  

9 Telkom submitted its expression of interest, under protest, before it launched 

the present application.  It has done so, in the light of the urgency with which 

the Authority released its Reasons Documents.  Unsurprisingly, the Authority 

now contends that Telkom will not suffer irreparable harm, should the interim 

relief not be granted because it has already submitted its expression of 

interest.  This is reminiscent of a similar defence that was raised by the 

Authority but stridently rejected by this Court in Nextcom.  This argument failed 

then, and ought not to be tolerated now, especially, having regard to the 

manifest unlawfulness and irrationality of the auction process.8 

                                            
6  Telkom’s FA caselines B17, para 5. 

7  Telkom’s FA caselines B17 and B18, para 5. 

8   Nextcom, pages 30 and 31. 
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10 Telkom has launched this application in three parts: A, B and C.  Part A, was 

removed by consent between Telkom, and the first and second respondents. 

11 The following relief remains for determination: 

11.1 Part B: Telkom seeks an order interdicting the Authority from 

implementing the licensing steps and processes referred to or 

contemplated in the ITAs.  This relief will be effective pending the 

determination of Part C.  The only purpose of Part B is to ensure that 

Telkom’s rights are not adversely affected pending the finalisation of Part 

C of the application.9 

11.2 Part C: as against the Authority, Telkom seeks an order declaring that 

the following decisions of the Authority are unlawful and stand to be set 

aside: 

11.2.1 The decision to publish the composite ITA for an individual 

electronic communications network services (I-ECNS) and Radio 

Frequency licences for the purposes of operating a Wireless Open 

Access Network published as Notice 534 of 2020 in Government 

Gazette No. 43767 of 2 October 2020.10  This is referred to as the 

WOAN ITA; and 

11.2.2 The decision to publish the ITA for licensing process for 

international mobile telecommunications in respect of the 

                                            
9  Notice of motion prayers 11.3 to 16 caselines B5 and B6; Authority’s AA caselines F5 (paginated page 526), 

para 1.5. 

10  Notice of motion prayer 11.3.1 caselines B5. 
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provision of mobile broadband wireless access services for 

urban and rural areas using the complimentary bands IMT700, 

IMT800, IMT2600 and IMT3500 spectrum frequency through 

an auction published as Notice 535 of 2020 in 

Government Gazette No. 43768 of 2 October 2020.11  This is 

referred to as the Auction ITA. 

12 In these submissions we deal only with the relief sought in Part B of the notice 

of motion.12 We submit that the matter is inherently urgent and that Telkom 

has made out a case for an interim interdict.  

OVERVIEW OF SUBMISSIONS 

13 Our submissions are structured as follows: 

13.1 First, we inform the Court of developments that have occurred 

since Telkom launched this application on 22 December 2020; 

13.2 Second, we set out the background facts relevant to the relief 

sought in Part B; 

13.3 Third, we set out the legal and regulatory framework in which the 

requirements for the relief sought should be considered; 

13.4 Fourth, we demonstrate that Telkom has met the requirements for 

an interim interdict. 

                                            
11  Notice of motion prayer 11.3.2 caselines B5. 

12  Notice of motion prayers 8 and 9 caselines B3 and B4. 

K126K126

K126K126



d020b95232fc4c809b2de74a2f894b61-8 6 
 

 
 

13.5 Fifth, we explain why this application is urgent. 

13.6 Finally, we conclude by praying that this Court should grant Telkom 

the interim interdict as specified in Part B of the notice of motion. 

The Authority should be ordered to pay Telkom's costs, including 

the costs of three counsel. 

RECENT DEVELOPMENTS IN THE PROCEEDINGS 

14 Two additional applications have been launched in relation to the ITAs. 

14.1 On 12 January 2021, e.tv (Pty) Limited launched an application to 

join Telkom’s application as a second applicant.  e.tv supports the 

relief Telkom seeks in Parts B and C of this application.  e.tv’s 

application is unopposed. 

14.2 On 27 January 2021, MTN launched a separate application under 

case number 3619/2021 (MTN’s application).  MTN seeks to 

review and set aside the Authority’s Decision to publish the ITA.  

However, MTN’s basis for its review application is different to 

Telkom’s reasons. 

15 MTN’s application is set down for hearing on 9 March 2020.  Vodacom has 

written to Telkom’s attorneys of record to request that Part C of this application 

be consolidated with and heard on the same day as MTN’s application.  It is 

not clear yet whether all the parties involved in Part C and, in particular the 

Authority, will agree to Vodacom’s proposal for a joint hearing. 
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ESSENTIAL BACKGROUND 

The Competition Commission’s data services market inquiry report 

16 The Competition Commission conducted a market inquiry on the data services 

market.  The Competition Commission's report, setting out the outcomes of 

the inquiry, was published on 2 December 2019. 

17 The Competition Commission made the following findings about spectrum 

assignment and facilities: 

17.1 The lack of competition in the mobile market appears to have a 

detrimental effect on consumers as it seems to be the most 

significant impediment to lower prices. 

17.2 Addressing competition would provide a larger scope for a decline 

in pricing to consumers in the mobile market. 

17.3 The assignment of spectrum can impact on the levels and extent 

of competition in the mobile market. 

17.4 A larger assignment of spectrum to the two large operators will 

entrench the duopoly consisting of Vodacom and MTN. 

17.5 A symmetric assignment will lock the large operators with the 

largest market power into their current market shares – further 

exacerbating a currently uncompetitive market structure. Whereas, 

an asymmetric assignment of spectrum to the smaller operators 

(with smaller market share) will level the playing field. 
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17.6 The entrenchment or locking in of the current uncompetitive market 

structure would perpetuate unnecessarily high-price outcomes in 

future, negatively affect consumers and only benefit the two large 

operators. 

17.7 The spectrum assignment must be designed to achieve a pro-

competitive outcome.  The assignment of spectrum cannot simply 

be undertaken on the basis of revenue maximisation but must 

factor in how the assignment impacts the level of competition in 

the market. 

17.8 In relation to the 2019 Policy Directive, the Competition 

Commission found that: 

17.8.1 Any wireless open-access network licensee needs to be 

competitive. 

17.8.2 Telkom's lack of sub 1GHz spectrum relative to its competitors 

creates a risk that competition may be weakened if Telkom is 

unable to compete for that band of spectrum effectively. 

The Information Memorandum on the licensing of spectrum 

18 In November 2019, the Authority published an information memorandum on 

the licensing process for the International Mobile Telecommunications 

spectrum (2019 IM).  The 2019 IM specifies how the Authority proposes to 

license the high-demand radio spectrum. 
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19 The Authority conducted a consultation process during which parties made 

submissions about the draft rules for assigning spectrum as set out in the 

2019 IM. 

20 Most parties who made submissions criticised the Authority for failing to 

conduct a competition assessment which would have informed the manner in 

which the rules would govern the assignment of spectrum.13  The Competition 

Commission was amongst the parties that submitted that the Authority should 

conduct a competition assessment. 

The Authority’s expert report 

21 The Authority asserts that it conducted a competition assessment before it 

took the decision to publish the ITAs.  However, it is evident from the 

Authority’s answering affidavit that the assessment was in fact, not conducted 

by the Authority but by a third-party expert.14 

22 The following from the report of the Authority’s experts is relevant and 

significant. The experts— 

22.1 encouraged the Authority to conduct its own competition assessment 

before it published the ITAs. 

                                            
13  Telkom’s RA caselines G78, para 8. 

14  Telkom’s RA caselines G80, para 12. 
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22.2 identified “the lack of comprehensive analysis of the state of 

competition in the mobile sector in South Africa” as a risk to the 

assignment of spectrum through an auction process.15 (our 

underlining) 

22.3 advised that it “would have been neglectful and unprofessional" to draft 

any auction rules "without such comprehensive analysis”.16 

22.4 found that “the Authority should ensure that its competition assessment 

in the MBI too is concluded prior to issuing the final ITA.”17(our 

underlining) 

23 Notwithstanding the above advice, the Authority did not conduct a competition 

assessment and simply published the Auction and WOAN ITAs. In so far as 

the Authority relies on the competition analysis of its experts as its own 

assessment, it has seemingly ignored its own advice to complete a competition 

assessment before issuing the final ITA. 

                                            
15  Telkom’s RA caselines G78, para 7; Annexure AA11 Acacia report caselines F463 (paginated page 984), 

paragraph 76. 

16  Telkom’s RA caselines G78, para 7; Annexure AA11 Acacia report caselines F463 (paginated page 984), 
paragraph 76. 

17  Telkom’s RA caselines G78, para 7; Annexure AA11 Acacia report caselines F463 (paginated page 984), 
paragraph 76. 
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The Auction and WOAN ITAs 

24 The Authority published the WOAN ITA and the Auction ITA on 

2 October 2020.18 The ITAs were published in Government Gazettes No. 

43767 and 43768, respectively.19 

25 Copies of the ITAs have not been attached to the papers and are not included 

in the rule 53 record.  The ITAs are common cause and are filed with these 

heads of argument. 

26 After the ITAs were published, interested parties were afforded an opportunity 

to submit requests for clarification.20  After the parties filed their requests, the 

Authority responded on 17 November 2020.21 

27 The Authority published the reasons for the decision to publish the WOAN ITA 

and the Auction ITA on 4 December 2020.22 

28 Telkom submits that that the Authority contravened its constitutional and 

statutory obligations when it decided to publish the ITAs when it did. 

28.1 The Authority failed to consider relevant considerations and 

considered irrelevant considerations. 

                                            
18  Telkom’s FA caselines B84, para 175.  

19  Telkom’s FA caselines B84, para 175. 

20  Telkom’s FA caselines B85, para 178. 

21  Telkom’s FA caselines B85, para 179. 

22  Telkom’s FA caselines B97, para 219. 
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28.2 The Decisions are irrational. 

28.3 The Decisions were a result of a mistake of fact. 

28.4 The Decisions were a result of an unfair process. 

28.5 The process in terms of which the Decisions were made is procedurally 

irrational. 

THE REQUIREMENTS FOR AN INTERIM INTERDICT 

29 The principles applicable to an application for an interim interdict are well 

established.23  The Constitutional Court has restated the principles in several 

cases, most notably, in National Treasury v Opposition to Urban Tolling 

Alliance.24 

30 In terms of these principles, Telkom is required to establish that: 

30.1 it has a prima facie right (though open to some doubt); 

30.2 there is a well-grounded apprehension of irreparable harm if the 

interim relief (Part B) is not granted and the ultimate relief (Part C) 

is eventually granted; 

30.3 the balance of convenience favours the granting of an interim 

interdict; and 

                                            
23  Setlogelo v Setlogelo 1914 AD 221 at 224; Webster v Mitchell 1948 (1) SA 1186 (W). 

24  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC); 2012 (11) BCLR 1148 (CC) 
(OUTA). 
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30.4 there is no other satisfactory remedy.25 

31 In considering these requirements, the Court is not called upon to perform a 

tick-box exercise.  It weighs the evidence adduced relative to these 

requirements in a balanced manner.  Thus, the stronger the prospects of 

success, the less the need for the applicant to show that the balance of 

convenience favours the grant of the interdict; and the weaker the prospects 

of success, the stronger the case of the balance of convenience must be.26 

32 We demonstrate under the headings that follow that Telkom satisfies these 

requirements and that, on the consideration of the evidence in a balanced 

fashion, the prospects of success are stronger. 

TELKOM HAS A PRIMA FACIE RIGHT 

33 To obtain an interim interdict, an applicant need only establish that it has a 

right on a balance of probabilities.  Telkom must show that on its version, 

together with the allegations of the Authority that it cannot dispute, it should 

obtain the relief sought in Part B. 

34 The accepted test to establish an applicant’s prima facie right was set out in 

Webster v Mitchell (as has been clarified by Gool)27 as follows: 

“The proper manner of approach I consider is to take the facts as 
set out by the applicant, together with any facts set out by the 
respondent which the applicant cannot dispute, and to consider 

                                            
25  Tshwane City v Afriforum 2016 (9) BCLR 1133 (CC), para 49. 

26  Olympic Passenger Services (Pty) Ltd v Ramlagan 1957 (2) SA 382 (D) at 383D-E. 

27  Gool v Minister of Justice 1955 (2) SA 682 (C) at 688D-E. 
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whether, having regard to the inherent probabilities, the applicant 
[should] on those facts obtain final relief at the trial. 

The facts set up in contradiction by the respondent should then be 
considered. If serious doubt is thrown upon the case of the applicant 
he could not succeed in obtaining temporary relief, for his right, 
prima facie established, may only be open to 'some doubt'.  But if 
there is a mere contradiction, or unconvincing explanation, the 
matter should be left to trial, and the right is protected in the 
meanwhile, subject of course to the respective prejudice in the 
grant or refusal of interim relief."28 

35 The Authority suggests that Telkom must show a right other than a right of 

review, in order to justify the grant of interim relief.  It makes that contention in 

paragraph 5.8 of the answering affidavit.29  The contention is simply 

misplaced, and not borne out by well-established authorities.  The judgments 

of this Court in Nextcom and the Minister of Telecommunications and Postal 

Services, to which we have referred, repudiated that contention without 

reservation. 

36 In South African Informal Traders Forum,30 the Constitutional Court held that 

“a prima facie right may be established by demonstrating prospects of success 

in the review.”31 (our emphasis). 

37 There are good prospects that Telkom will succeed in reviewing the Authority’s 

Decisions.  The prospects are based on the following reasons: 

37.1 The Decisions are undeniably irrational; 

                                            
28  Simon NO v Air Operations of Europe AB 1999 (1) SA 217 (SCA) at 228G–H. 

29   The Authority’s AA caselines F49 (paginated page 570), para 5.8. 

30  South African Informal Traders Forum v City of Johannesburg and Others; South African National Traders 
Retail Association v City of Johannesburg 2014 (4) SA 371 (CC); 2014 (6) BCLR 726 (CC). 

31  South African Informal Traders Forum, para 25. 
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37.2 The Authority failed to consider relevant considerations, including 

expert advice from its own experts; 

37.3 The Decisions are plainly unreasonable;  

37.4 The Decisions are procedurally irrational; and 

37.5 The Authority did not act in accordance with its statutory 

obligations as set out in the Independent Communications 

Authority of South Africa Act 13 of 2000 (ICASA Act) and the 

Electronic Communications Act 36 of 2005 (ECA). 

38 It is well established that a bald denial does not create a genuine dispute of 

fact.  A matter must be determined on the basis that the averments in response 

to which the bald denials are made are true.32 

39 The Authority’s affidavit does not do more than to baldly deny that the 

Decisions are irrational and unlawful.  As a result, the facts which demonstrate 

the irrationality and unreasonableness of the Decisions are therefore 

effectively common cause in material respects on the papers. 

The facts on rationality 

40 We submit that whenever an organ of state takes decisions, there must be a 

rationally objective basis justifying the decisions.33  When a rationally objective 

                                            
32  City Power (Pty) Ltd v Grinpal Energy Management Services (Pty) Ltd (2015) 36 ILJ 1423 (CC); 2015 (6) 

BCLR 660 (CC), para 38. 

33  Merafong Demarcation Forum v President of the Republic of South African 2008 (5) SA 171 (CC), para 63. 
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basis is absent, the organ of state would have acted in contravention of the 

principle of legality.  The resultant decision would be rendered unlawful. This 

is what the Authority did. 

41 The principle of legality requires that: 

41.1 There must be a rational connection between the decision taken 

and the purpose for which the decision was taken.34 

41.2 A decision must be objectively capable of furthering the purpose 

for which the power was given and for which the decision was 

purportedly taken: 

"The question whether a decision is rationally related to the purpose 
for which the power was given calls for an objective enquiry.  
Otherwise, a decision that, viewed objectively, is in fact irrational, 
might pass muster simply because the person who took it 
mistakenly and in good faith believed it to be rational. Such a 
conclusion would place form above substance and undermine an 
important constitutional principle."35 

41.3 A decision is rationally connected to the purpose for which it was 

taken if it is connected to that purpose by reason, as opposed to 

being arbitrary or capricious.36 

41.4 Whether a decision is rationally connected to its purpose is a 

factual enquiry blended with a measure of judgment.37 

                                            
34  Pharmaceutical Manufacturers Association of SA: in re ex parte President of the Republic of South Africa 

2000 (2) SA 674 (CC); 2000 (3) BCLR 241 (CC), para 85. 

35  Pharmaceutical Manufacturers Association of SA: in re ex parte President of the Republic of South Africa 
(2) SA 674 (CC); 2000 (3) BCLR 241 (CC), para 86; See, also, Albutt v Centre for the Study of Violence and 
Reconciliation 2010 (3) SA 293 (CC), para 51. 

36  Calibre Clinical Consultants (Pty) Ltd v National Bargaining Council for the Road Freight Industry 2010 (5) 
SA 457 (SCA), para 58. 

37  Minister of Home Affairs v Scalabrini Centre, Cape Town 2013 (6) SA 421 (SCA), para 66. 
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41.5 In order to be rational, a decision must be based on accurate 

findings of fact and a correct application of law.38 

42 We submit that the Authority’s Decisions are irrational and not connected to 

the information before the Authority.  They are both procedurally irrational, in 

the sense that several steps taken by the Authority in the auction process are 

not rationally related to the purpose sought to be achieved through the auction 

process, namely to promote competition in the mobile communication sector.39  

The Authority’s Decisions are not objectively connected to the purpose for 

which the power to assign spectrum has been conferred.  The Decisions are 

also substantively irrational in that they patently ignore the advice of the 

Authority’s experts as set out in report dated 4 May 2020 (Acacia Report), 

without any explanation whatsoever.40 

43 What is remarkable is that the Acacia Report is dated 4 May 2020, which is 

five months before the Authority issued the ITAs. It follows therefore that the 

Authority was well aware of what its experts had expressly warned it about, 

and highlighted those warnings as “key risks” that must be dealt with, to bring 

about “an effective and forward-looking spectrum licensing framework” that is 

“incredibly important to achieve the (statutory) ECA objectives”.41 

                                            
38  Chairman, State Tender Board v Digital Voice Processing (Pty) Ltd; Chairman, State Tender Board v Sneller 

Digital (Pty) Ltd 2012 (2) SA 16 (SCA), para 40. 

39  Electronic Media Network Limited v e.tv (Pty) Limited (9) BCLR 1108 (CC), para 149. 

40  Authority’s AA Annexure AA11 caselines F441 to F519 (paginated pages 962 to 1040). 

41  Authority’s AA Annexure AA11 caselines F459 (paginated page 980), paras 58 and 59. 
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44 Further, while the Acacia Report was always in the Authority’s possession, it 

nevertheless refused to disclose it to Telkom when Telkom called for it, as part 

of the information it sought to make an informed decision about whether to 

launch the present proceedings.42  

45 The Authority did not produce the Acacia Report despite the request.43  There 

reasons for not doing so appear from a careful consideration of the Acacia 

report, which reveals the procedural and substantive irrationality of its decision 

to proceed with the auction process, despite the key risks identified in that 

report.  In sum, the key risks that Acacia warned the Authority about are: 

45.1 There has not been any “comprehensive analysis” of competition in the 

mobile market in South Africa,44 and such an analysis is an “important 

pre-requisite for the determination of a fair economic value of the five 

bands spectrum . . .”45 

45.2 It would be neglectful, and indeed unprofessional to proceed to draft 

the auction rules without a comprehensive analysis of competition in 

the mobile market.  In fact, the Authority had to ensure that it completes 

the competition assessments of its own, “prior to issuing the final 

ITA”.46 

                                            
42  Telkom’s FA caselines B98, para 222.1; Annexure FA5 caselines B434 to B436. 

43  Telkom’s FA caselines B98, para 222.2; Annexure FA5 caselines B434 to B436. 

44  Authority’s AA Annexure AA11 caselines F463 (paginated page 984), para 75. 

45  Authority’s AA Annexure AA11 caselines F483 (paginated page 1004), para 97. 

46  Authority’s AA Annexure AA11 caselines F463 (paginated page 984), para 76. 
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45.3 The Authority had to engage in consultation with interested parties 

after the Information Memorandum process, and a failure to do posed 

a legal risk of judicial review which was “VERY HIGH”.47 

46 We submit that the above risks were well-considered and necessary.  They 

were important to ensure that the Authority fulfils its statutory duties lawfully 

and in a rational manner having regard to its duty to consult, its duty to 

complete a public consultation process on competition in the mobile market it 

had initiated and its duty act in a procedurally fair manner.  In what follows, we 

explore how the Authority failed in each of these duties. 

47 The Acacia report was, on the Authority’s version, commissioned in an effort 

by the Authority to comply with its obligations in terms of section 14A of the 

ICASA Act.48 Section 14A (1) reads,  

“14A.   Appointment of experts.—(1)  The Authority may appoint as many 

experts as may be necessary with a view to assisting the Authority in the 

performance of its functions, but any appointment of experts which is not within 

the budget of the Authority for a particular year is subject to the approval of 

the Minister”. 

48 Section 14A does no more than empower the Authority with the discretion to 

appoint experts. It does not impose any obligation on the Authority. It follows 

                                            
47  Authority’s AA Annexure AA11 caselines F465 (paginated page 986), para 89.  

48  Authority’s AA caselines F35 (paginated page 556), para 3.7. 

K140K140

K140K140



d020b95232fc4c809b2de74a2f894b61-22 20 
 

 
 

that reliance on the section to explain the Authority’s failure to conduct a 

competition assessment is misplaced.  

Spectrum arrangements 

49 It is common cause that the Authority has an obligation to ensure that 

spectrum sharing between spectrum licensees ensures efficient use of 

spectrum and does not negatively impact on competition.49 

50 In the Acacia report of May 2020,50 the Authority’s experts unequivocally point 

out that, when preparing the Auction ITA, the Authority must ensure that— 

“the analyses towards the rules of the forthcoming spectrum auction 
must be mindful of such spectrum access transactions in the 
marketplace”.51 

51 The Authority’s experts also state: 

"We also recommend the scrutinisation by the Authority of the 
details of the current extant spectrum roaming arrangements, and 
their likely impact on competition in South Africa.  This should be 
done prior to the finalisation of the rules of the auction." (our 
underlining) 

52 However, despite the advice of its own experts, the Authority has failed to take 

into account the impact that spectrum arrangements have on the licensing of 

spectrum through the Auction ITA.  This is despite the fact that the Authority 

claims that it “considered this report and thereafter took its decisions”.52  The 

                                            
49  Authority’s AA F8 (paginated page 529), 2.6.5.3. 

50  Rule 53 record paginated page 962. 

51  Rule 53 record paginated page 975, para 43.2. 

52  Authority’s AA caselines F42 (paginated page 563), para 4.5. 
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fact that the Auction ITA does not take into account the spectrum 

arrangements in its determination contradicts this assertion. 

53 We submit that the spectrum arrangements are relevant in respect of the 

efficiency of competition, and that the Authority had an obligation to consider 

the impact these spectrum arrangements have on competition.  The spectrum 

arrangements are relevant to the rules relating to the spectrum caps – which 

limit the spectrum a participant in the Auction ITA may ultimately be granted a 

license for. 

54 The Authority did not consider the fact that the spectrum arrangements 

between MTN and Vodacom with the smaller players will give these players 

access to more spectrum than Telkom.53  This should have been taken into 

account by the Authority.  However, the Authority failed to consider these 

arrangements despite the advice of its experts. 

55 The Authority’s failure to consider spectrum access transactions in the 

marketplace when determining spectrum caps and floors renders the 

Authority’s decision irrational. 

56 The Authority’s experts also state that spectrum floors provide an effective 

competition measure for weaker incumbents to retain current levels of 

competition.54  However, the manner in which the Authority designed the 

Auction ITA risks Telkom losing levels of competition. 

                                            
53  Telkom’s RA caselines G92, para 53. 

54  Rule 53 record paginated page 976, para 43.4. 
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Chapter 10 – competition inquiry 

57 It is common cause that the Authority is conducting the Mobile Broadband 

Services Inquiry (MBSI).55  The Authority has repeatedly undertaken to ensure 

that the assignment of spectrum following the auction process should not have 

a negative effect on competition.  

58 The purpose of the MBSI is for the Authority to understand the current market 

structure, competition issues, and remedies that the Authority may implement 

to ensure efficient competition. The Authority has not completed the MBSI.  

59 We submit that the Authority’s assertion that the MBSI is not related to the 

ITAs is unreasonable because the MBSI would assist the Authority to 

understand the competition structure of the mobile market and ensure that the 

competition is not further impaired. 

60 The Authority cannot conduct the auction process and undertake to ensure 

that the process will not have an adverse effect on competition when an inquiry 

that is supposed to inform the Authority of the state of competition in the mobile 

market is incomplete.  The Decision to publish the Auction ITA is premature.  

It is irrational for the Authority to undertake the process without understanding 

the impact of that process on the current market structure. 

                                            
55  Telkom’s FA caselines B102, para 238.  
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61 In the Acacia Report, the experts advise the Authority that “the Authority 

should ensure that its competition assessment in the [MBSI] too is concluded 

prior to the issuing of the final ITA.”56  The Authority therefore ignored a 

relevant consideration – the advice of its experts – and took the Decisions 

despite the advice to not do so before the MBSI was concluded. 

62 The Authority has adopted a competition assessment that was conducted by 

its expert adviser. There is no evidence that the Authority did not “rubber 

stamp” the assessment of the experts. In fact, the evidence suggests that the 

Authority did just that.    

63 In Minister of Environmental Affairs and Tourism v Scenematic Fourteen (Pty) 

Ltd, Supreme Court of Appeal held: 

"What the functionary may not do, of course, is adopt the role of a 
rubber stamp and so rely on the advice of others that it cannot be 
said that it was he who exercised the power.  If in making a decision, 
he was simply to rely on the advice of another without knowing the 
grounds on which that advice was given the decision would clearly 
not be his."57 

64 The chapter 10 inquiry must be conducted by the Authority.  It does not suffice 

for the Authority to seek to rely on reports from other institutions. And yet, this 

is what the Authority has done with the competition analysis, albeit doing so 

selectively by ignoring the important advice and recommendations of the 

experts.    

                                            
56  Authority’s AA Annexure AA11 caselines F463 (paginated page 984), para 76; Authority’s AA caselines F43 

(paginated page 564), para 4.7.2. 

57  Minister of Environmental Affairs and Tourism v Scenematic Fourteen (Pty) Ltd [2005] 2 All SA 239 (SCA) 

at 251A-B (para 20). 
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65 On this basis alone, the Authority’s decision to publish the ITAs before it 

conducted and completed a competition assessment is irrational and 

unreasonable.  There are good prospects that the Court hearing Part C of this 

application will set aside the Authority’s decisions on this basis. 

Digital migration is incomplete – spectrum bands on auction are unavailable. 

66 The radio frequency spectrum in the bands IMT700 and IMT800 is currently 

unavailable.  This spectrum is currently licensed to television broadcasters – 

including e.tv.  The spectrum will only be available upon the completion of the 

digital migration process.  Despite the unavailability of the IMT700 and IMT800 

bands of spectrum, the Authority has included this in the spectrum for which it 

will license in terms of the Auction ITA with the result that the successful 

bidders will not derive full commercial benefits upon being awarded a licence. 

And yet, they will have incurred enormous cost to be awarded the licence.  The 

Authority’s decision is manifestly irrational. 

The facts on the breaches of the ECA 

67 In an appendix to the Authority’s expert report, titled “Appendix A: South Africa 

Mobile competition assessment and proposed measures."58, the Authority 

states: 

“the forthcoming spectrum auction is not expected to solve the 
above wholesale and retail competition concerns in South Africa.  
However, the Authority is keenly aware of the need to prevent the 
auction award from worsening the competition concerns in mobile 
markets identified by the Authority.” (our underlining) 

                                            
58  Rule 53 record paginated page 1004 to 1040. 
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68 We submit that the underlined portion is inconsistent with the Authority’s 

obligations in terms of the ECA. 

69 Furthermore, the underlined portion is inconsistent with the Authority's 

assertions in its answering affidavit.  At paragraph 5.10, the Authority criticises 

Telkom for seeking to interdict the completion of the auction because this is 

"the very same process which is intended to address [competition 

problems].”59 

70 The Authority is aware that an ITA process may address competition 

challenges in the mobile sector.  A failure to ensure that the ITAs do indeed 

account for and address competition issues is accordingly irrational. 

71 Further, we submit that sections 30 and 31 of the ECA contemplate that the 

Authority is only authorised to issue licenses in respect of spectrum that is 

available.  The Authority has accordingly contravened sections 30 and 31.60  

This is as a result of including the 700MHz and 800MHz frequencies in the 

auction process in terms of the Auction ITA.61  These frequencies, as e.tv has 

confirmed, are occupied by television broadcasters, and are used for their 

broadcasting purposes.62 

                                            
59  Authority’s AA caselines F50, para 5.10. 

60  Telkom’s FA caselines B32, para 15. 

61  Telkom’s FA caselines B30 to B33, paras 39 to 48.3. 

62  Telkom’s FA p caselines B31, para 44. 
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The facts supporting unreasonableness 

72 The test for the reasonableness of an administrative decision is objective and 

inquires whether the decision reached is one which a reasonable decision-

maker could not reach.63 

73 In taking the Decisions, the Authority ignored the following considerations: 

73.1 The advice of its experts in relation to the need to ensure that the 

MBSI was completed before the Auction ITA was published. 

73.2 The spectrum arrangements and the relevance of these 

arrangements to the current market structure and general 

competition in the ICT sector. 

74 The Authority’s conduct is plainly unreasonable. 

75 The Authority's decision to implement spectrum caps in the auction without 

taking the spectrum arrangements into account is a decision that no 

reasonable decision-maker or regulator (who purports to ensure efficient and 

effective competition) would make. 

                                            
63  Bato Star Fishing v Minister of Environmental Affairs and Tourism 2004 (4) SA 490 (CC), paras 44 and 45. 
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Summation about Telkom’s prima facie right 

76 In the light of the above, we submit that the Authority's Decisions are irrational.  

The irrationality is blatant and cannot seriously be denied by the Authority.  

Therefore, there are good prospects of success in the review application. 

77 The Authority is bound to important process-bound constraints before it can 

make its decisions about frequency spectrum.  By failing to conduct a 

competition assessment as mandated by the governing legislation, the 

Authority has prima facie acted unlawfully.  There are good prospects that the 

Court hearing the review will set aside the Authority’s decisions to publish the 

ITAs. 

78 Telkom has established a prima facie right.  On Telkom’s version, considered 

with the Authority’s allegations, Telkom should obtain the relief sought in 

Part C of this application.   

TELKOM WILL SUFFER IRREPARABLE HARM 

79 An applicant for an interim interdict must establish a reasonable apprehension 

of irreparable harm if the interim relief is not granted and the ultimate relief (to 

set aside the impugned decision) is eventually granted. 

80 The implementation of the process for assigning spectrum as contemplated in 

the ITAs will result in long-lasting irreversible adverse consequences, unless 

it is interdicted. The apprehended harm includes: 

K148K148

K148K148



d020b95232fc4c809b2de74a2f894b61-30 28 
 

 
 

80.1 Telkom will be required to pay no less than R1 billion in acquisition 

costs immediately after the auction should it succeed in its bid without 

the full benefit of the spectrum due to its unavailability nationally. 

Should it succeed in the review application, Telkom will not recoup the 

lost opportunity as a result of disbursing this significant amount for 

spectrum that it would not have been able to exploit fully.64 

80.2 An assignment of spectrum will give the duopoly the opportunity to 

increase the spectrum they presently hold, supplemented by the 

sharing arrangements they presently have with smaller operators. This 

will improve their offering to customers and reinforce their advantage 

over Telkom. Telkom’s success in the review application will not 

remedy this.65 

80.3 Should Telkom succeed in its bid, it must forthwith incur expenditure 

for equipment and electronics to exploit the spectrum to get a 

reasonable return from it. Should it or MTN succeed in the respective 

review applications, the enormous financial outlay will have been for 

nought and could not be remedied. The costs of preparing for auctions 

will also not be recoverable.66 

81 The Authority’s licensing process violates the rule of law.  It is engaged in a 

licensing process which does not comply with the ECA, particularly chapter 10 

                                            
64 Telkom’s FA caselines B87, paras 188 and 189. 

65 Telkom’s FA caselines B88, para 190. 

66 Telkom’s FA caselines B88, paras 192 to 196. 
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of the ECA.  The consequences of this unlawful conduct cannot be undone 

when Telkom succeeds in the review application and can be avoided by 

means of interdict. 

82 Accordingly, we submit that Telkom has made out a case for irreparable harm 

which ought to be avoided by means of interim relief sought in Part B of the 

notice of motion. 

BALANCE OF CONVENIENCE 

83 The balance of convenience also favours the grant of the interdict.  There will 

be no prejudice to the Authority should the relief be granted. 

84 Telkom, on the other hand, stands to be seriously prejudiced should this 

application be dismissed.  If the auction process proceeds on the current rules 

as set out in the ITA, Telkom and the other bidder will have to participate in a 

process that will likely produce anti-competitive outcomes. 

85 It is well-established that “the stronger the prospects of success, the less need 

for such balance to favour the applicant; the weaker the prospects of success, 

the greater the need for the balance of convenience to favour him.”67 

                                            
67  Olympic Passenger Service (Pty) Ltd v Ramlagan 1957 (2) SA 382 (D) at 383D-G, cited with approval in 

Eriksen Motors (Welkom) Ltd v Protea Motors, Warrenton 1973 (3) SA 685 (A) at 691F-G. See, also, Simon 
NO v Air Operations of Europe AB 1999 (1) SA 217 (SCA) at 231G. 
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86 The vindication of the rule of law trumps practical considerations which lead to 

contravention of the law.  In Electoral Commission v Mhlope, the Constitutional 

Court held: 

"The rule of law is one of the cornerstones of our constitutional 
democracy.  And it is crucial for the survival and vibrancy of our 
democracy that the observance of the rule of law be given the 
prominence it deserves in our constitutional design.  To this end, 
no court should be loathe to declare conduct that either has no 
legal basis or constitutes a disregard for the law, as inconsistent 
with legality and the foundational value of the rule of law.  Courts 
are obliged to do so.  To shy away from this duty would require a 
sound jurisprudential basis.  Since none exists in this matter, it is 
only proper that we do the inevitable.” 

87 From the report of the Authority's experts, it is clear that the Authority did not 

comply with its statutory obligations.  It failed to consider relevant 

considerations, and its decision to publish the ITA was so unreasonable and 

irrational that no reasonable regulator could have taken the decision.  The 

Authority failed to comply with the statutory pre-conditions for the lawful 

exercise of its powers.  There is no reason to afford the Authority the latitude 

of the continued implementation of its auction process in the circumstances. 

88 In OUTA, the Constitutional Court emphasised that, in assessing the balance 

of convenience, the rule of law and the separation of powers are weighty 

considerations.  The question is ordinarily whether a court should interfere with 

the exercise of statutory powers.  This case, however, is different. 
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89 The Authority contends that if the interim relief is granted, this will amount to 

the Court interfering with the Authority’s statutory function.68  Presumably, this 

is an argument about the principle of separation of power. 

90 The Authority is a Chapter 9 institution as contemplated in section 192 of the 

Constitution of the Republic of South Africa.69 

91 Additionally, section 3(3) of the ICASA Act provides: 

“The Authority is . . .  subject only to the Constitution and the law, 
and must be impartial and must perform its functions without fear, 
favour or prejudice.” 

92 Section 4(1) adds that the Authority must: 

“(a)exercise the powers and perform the duties conferred and 
imposed upon it by this act, the underlying statutes and any other 
applicable law', 

and provides further that: 

. . . 

(c) subject to section 231 of the Constitution, must act in a manner 
that is consistent with the obligations of the Republic under any 
applicable international agreement'. 

93 Section 4(3)(c) provides that the Authority: 

“must control, plan, administer and manage the use and licensing 
of the radio frequency spectrum in accordance with bilateral 
agreements or international treaties entered into by the Republic.” 

                                            
68  Authority’s AA caselines F62, para 5.23.2 

69  Section 192 of the Constitution provides: “National legislation must establish an independent authority to 
regulate broadcasting in the public interest, and to ensure fairness and a diversity of views broadly 
representing South African society.” 
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94 Although it is an independent institution, the Authority’s powers are defined 

with reference to statutory limitations.  The Authority may not exercise its 

powers without regard to those statutory limits. 

95 The issues Telkom seeks to take on review do not concern any issues of 

policy.  Telkom does not ask the Court to decide policy-laden and polycentric 

issues.  

96 As we demonstrated above, the Authority has a statutory obligation to conduct 

a competition assessment before it takes a decision to publish ITAs in terms 

of which it will regulate the assignment of spectrum in South Africa.  The 

Authority has not completed the inquiry after which the Authority would have 

a better understanding of the competition in the mobile market.  The issues in 

dispute only require an interpretation of the relevant legislation, regulations 

and policy directions. 

97 Telkom is not asking for relief that would result in restraining the Authority from 

formulating or implementing policy.  The review application does not concern 

a decision that “lies in the heartland of Executive Government function and 

domain” that will, if interdicted, “disrupt executive or legislative functions [and 

thus] implicate the tenet of division of powers”.70 

                                            
70  OUTA, paras 65 and 7. 
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98 Instead, in this case, it is necessary for the Court to intervene at this stage to 

protect the integrity of the review application (Part C), in accordance with the 

judgment in Pikoli v President of the RSA where the court held: 

“The requirements for an interim interdict are well established, and 
I shall in due course deal with each of them.  More in general, one 
of the aims of an interim interdict is to preserve the status quo 
pending the final determination of the rights of the parties to 
pending litigation.  The interim interdict does not involve a final 
determination of the parties’ rights, and it does not affect such final 
determination.  When considering whether to grant or refuse an 
interim interdict, the court seeks to protect the integrity of the 
proceedings in the main case.  The court seeks to ensure, as far 
as is reasonably possible, that the party who is ultimately 
successful will receive adequate and effective relief.  The court 
itself has an interest to ensure that it will ultimately be in a position 
to grant effective relief to the successful party.  For reasons that 
will appear in due course, the issues in the main application and 
also in this application are constitutional issues, in such cases the 
court considering whether to grant or refuse an interim interdict 
must also bear in mind that the courts have a constitutional 
obligation to uphold the Constitution and to ‘declare that any . . . 
conduct that is inconsistent with the Constitution is invalid to the 
extent of its inconsistency’.  The court must also bear in mind that 
not only the parties but society as a whole have an interest in 
upholding the Constitution and that relief in cases of constitutional 
breaches must vindicate the Constitution.”71 

99 This case does not call on the Court to contravene the doctrine of separation 

of powers.  The suspension of the auction process, specifically, and the 

assignment of spectrum in terms of the ITAs, generally, is necessary on the 

facts of this case because the outcome that will be implemented will endure 

for as long as 20 years should the Authority proceed with the auction. Telkom’s 

success in the review application will not remedy the consequence of the 

unlawful conduct. 

                                            
71  Pikoli v President of the RSA 2010 (1) SA 400 (GP) at 404. 
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100 As we have demonstrated above, Telkom has a prima facie right because 

there are good prospects that the Court will find in the review application that 

the Authority acted unreasonably, irrationally and unlawfully.  As a result, we 

submit that the facts of this case warrant the Court's intervention. 

101 Finally, the Authority’s complains that the interdict sought by Telkom will delay 

the assignment of the spectrum. The complaint is contrived. Any delay will 

endure only until the determination of the review application. It will also afford 

the eighth respondent time to complete the digital migration process, the result 

of which will be the availability of unencumbered IMT700 and IMT800 

frequency bands of spectrum. In any event, any concerns about a delay cannot 

prevail over clearly irrational and unlawful decisions. 

TELKOM DOES NOT HAVE ANY OTHER SATISFACTORY REMEDY 

102 Telkom has unsuccessfully engaged the Authority to avoid this litigation to no 

avail.72 

103 In Hotz v University of Cape Town, the Supreme Court of Appeal held: 

“the alternative remedy must be a legal remedy, that is, a remedy 
that a court may grant and, if need be, enforce, either by the 
process of execution or by way of proceedings for contempt of 
court.”73 

                                            
72  Telkom’s FA caselines B96, para 216. 

73  Hotz v University of Cape Town 2017 (2) SA 485 (SCA); [2016] 4 All SA 723 (SCA), para 35. 
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104 Telkom has no other satisfactory remedy to appeal to this Court to rule on the 

lawfulness and rationality of the Authority’s Decisions.74   

105 The Authority is insistent on proceeding with the auction process.  Other than 

seeking the Court's intervention, Telkom is without an alternative defence to 

prevent the Authority from conducting an unlawful process that will entrench a 

duopolistic market for as long as 20 years. 

URGENCY 

106 Rule 6 (12) of the Uniform Rules of Court provides for the abridgement of the 

times for the service and filing of process and documents prescribed by the 

Uniform Rules of Court, and the departure from the established sitting times 

of the court.  Rule 6 (12) provides: 

“(a) In urgent applications the court or a judge may dispense with 
the forms and service provided for in these rules and may 
dispose of such matter at such time and place and in such 
manner and in accordance with such procedure (which shall 
as far as practicable be in terms of these rules) as it deems 
fit. 

(b)In every affidavit or petition filed in support of any application 
under paragraph (a) of this subrule, the applicant must set 
forth explicitly the circumstances which is averred render the 
matter urgent and the reasons why the applicant claims that 
applicant could not be afforded substantial redress at a 
hearing in due course.” 

107 The test for urgency is two-fold: 

107.1 First, the court has to consider whether the applicant brought the 

application with the requisite degree of urgency; and 

                                            
74  Telkom’s FA caselines B94, paras 209 and 210. 
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107.2 Second, whether not hearing the application on the basis of 

urgency will deny the applicant substantial redress in due course. 

108 We submit that the urgency of the determination of Part B and Part C of the 

application is inherent and glaring.75 

109 Telkom could not pre-empt the Authority and proceed to challenge the ITAs 

before the Authority issued its reasons for the ITAs.  The reasons for the ITAs 

were only provided on 4 December 2020.  Telkom brought the application 

12 days later on 22 December 2020.  Telkom brought this application at the 

first available opportunity.  The delay of 12 days is justified in the 

circumstances. 

110 Telkom has provided a detailed explanation of the time that lapsed since the 

impugned decisions were taken by the Authority. 

110.1 The ITAs were published on 2 October 2020.76 

110.2 On 22 October 2020, the Authority notified interested parties that 

they could submit written requests for clarifications and raise any 

concerns they may have about the ITAs.77 

110.3 The Authority undertook to respond to any requests for 

clarifications by 17 November 2020.78  However, the Authority only 

                                            
75  Telkom’s FA caselines B95, paras 214 and 215. 

76  Telkom’s FA caselines B29, para 36. 

77  Telkom’s FA caselines B97, para 218.1. 

78  Telkom’s FA caselines B85, para 179. 

K157K157

K157K157



d020b95232fc4c809b2de74a2f894b61-39 37 
 

 
 

responded to the requests for clarifications on 

22 November 2020.79 

111 Telkom wrote to the Authority asking for the reasons supporting the Authority’s 

decisions to publish the ITAs.  The authority published the reasons documents. 

112 Once Telkom received the reasons documents,80 Telkom’s concerns about the 

legality and rationality of the Decisions were confirmed.81  Telkom had to 

launch an application to review and set aside the Decisions. 

113 After considering the reasons document and consulting with its independent 

economics experts and its legal representatives,82 Telkom acted expeditiously 

and launched this application on 22 December 2020.83  This was within 12 

days of receiving the Authority’s reasons for the Decisions.84  The time within 

which the Authority (and the other respondents that elected not to oppose the 

relief sought in Part and abide by the Court's decision) had to file opposing 

affidavits was reasonable. 

114 The Authority filed its notice of intention to oppose on 29 December 2020, and 

filed its answering affidavit on 1 February 2021. 

                                            
79  Telkom’s FA caselines B97, para 219. 

80  Telkom’s FA caselines B97, para 219. 

81  Telkom’s FA caselines B97, para 220. 

82  Telkom’s FA caselines B98, para 221. 

83  Telkom’s FA caselines B98, para 222.1 and 222.2; Telkom’s FA caselines B99, para 226. 

84  Telkom’s FA caselines B100, para 227. 
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115 The Authority has known about the application and had an opportunity to 

prepare a response for more than six weeks.  The application is ripe for 

hearing.  The parties (including the intervening party) have filed their papers. 

116 In the light of the impending auction process, the determination of this 

application is inherently urgent.  The auction for the spectrum is scheduled to 

begin on 24 March 2021.85  Telkom does not wish to delay the assignment of 

spectrum.  In fact, in the relief set out in the structural interdict, Telkom seeks 

to ensure that all necessary processes (including making available the IMT700 

and IMT 8000 frequency bands) are completed expeditiously. 

117 We submit that, if this application is not heard and determined on an urgent 

basis, Telkom will be denied substantive redress in due course.  The harm to 

be prevented in the circumstances is the continued implementation of an 

auction process in the event that the court that will hear the review finds it to 

have been unlawfully initiated and the risk it places on the integrity of the 

review process.  Granting the interdict will preserve the practical effect of the 

just and equitable relief that the reviewing court may award. 

118 Finally, the issues are mostly common cause.  The parties have distilled the 

issues and, at least in respect of Part B of the relief sought in the notice of 

motion, the Court has to make a prima facie determination of whether the 

Authority’s decisions are likely to be reviewed and set aside. 

                                            
85  Telkom FA caselines B84, para 176.6. 
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CONCLUSION 

119 For the above reasons, we respectfully pray that the Court grant the relief set 

out in Part B of the notice of motion, including the costs of three counsel. 

 
 

VINCENT MALEKA SC 
SESI BALOYI SC 

MFUNDO SALUKAZANA 

Counsel for Telkom SA SOC Limited 

Chambers, Sandton 
5 February 2021 
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