7 Policy Options: Institutional Frameworks
7.1 Introduction
This Chapter/Policy Options Paper focuses on the governance and institutional frameworks required
to support the implementation of identified policies, and how to ensure maximum public value from
public resources. It is essential in doing this to consider if existing entities remain necessary and, if
so, how these institutions can be strengthened. The roles of the different spheres of government,
parliament, non-governmental organisations and the private sector have to be explored in assessing
the relevance of the current institutional frameworks and in developing new options for the future.
This is in line with South Africa’s National Broadband Policy, “South Africa Connect”. The Policy
highlights, among other things, that:




“It is vital that the institutional constraints on effective regulation are addressed as a matter of
urgency”;
“Requisite institutional capacity needs to be built, strengthened and, where necessary, streamlined”
in the Department , as well as in portfolio organisations and other complementary agencies; and
“State-owned companies should be rationalised to contribute to contribute to national objectives
1
more efficiently and effectively.

The National Development Plan (“the NDP”) also states that the ICT policy review must address
institutional and regulatory weaknesses in order to realise the potential of the sector. 2 In its Vision
2030, the NDP emphasises that a “capable state” is an essential prerequisite for development, and
highlights the challenges in realising this:
“A capable state does not materialise by decree, nor can it be legislated or created from
conference resolutions. It has to be painstakingly built, brick by brick, institution by institution,
and sustained and rejuvenated over time. It requires leadership, sound policies, skilled managers
and workers, clear lines of accountability, appropriate systems and consistent and fair application
of rules.”3

The focus in this Chapter/Paper is on those institutions that are set up by legislation and have some
regulatory responsibilities rather than state-owned companies (SOCs). Many of the SOCs aligned to
the Department are focused on in depth in other sections of this Discussion Paper (e.g. the SABC,
Telkom and the Post Office). It is also noted that the Minister and Department have established a
Committee to look at rationalisation of entities in line with the South Africa Connect Broadband
Policy. Inputs received on this Discussion Paper will be considered by this Committee.

7.2 The Context
Key related provisions in the Constitution and in relevant legislation are outlined below, as well as
relevant international commitments South Africa has made.

1

Department of Telecommunications & Postal Services, “South Africa Connect – Creating Opportunities, Ensuring
Inclusion: South Africa’s Broadband Policy”, page 32
2
National Planning Commission, “Vision for 2030: National Development Plan”, page 176-177, 11 November
3
Ibid, page 363

7.2.1 The Constitution
The South African Constitution sets out the broad framework for Government and all public entities.
Chapter 2 outlines the Bill of Rights and emphasises that the state, including public institutions, must
“respect, protect, promote and fulfil” these rights. Of particular relevance to this section of the
Discussion Paper are the following provisions:















The right to just administrative action that is “lawful, reasonable and procedurally fair”. (Section 33)
Parliament is the Legislative Authority and must provide “a national forum for public consideration of
issues” and scrutinise and oversee executive action. (Section 42) All organs of state are accountable to
Parliament (Section 55). The Executive is responsible for crafting and implementing national policies
and implementing national laws. (Section 85)
Each sphere of government (national, provincial and local) must “exercise their powers and perform
their functions in a manner that does not encroach on the geographical, functional or institutional
integrity of government in another sphere”. (Section 41)
Provincial government is given exclusive powers in some areas (provincial planning, provincial cultural
matters and sport), and concurrent powers with national government in others (including consumer
protection and cultural matters). (Schedules 4 & 5)
Municipalities have the right to “govern, on (their) own initiative, the local government affairs of
(their) community, subject to national and provincial legislation, as provided for in the Constitution”.
The national or a provincial government “may not compromise or impede a municipality’s ability or
right to exercise its powers or perform its functions”. (Section 151)
National legislation must set up an independent authority to regulate broadcasting in the public
interest “and to ensure fairness and a diversity of views broadly representing South African society”.
(Section 192)
The values and principles which must govern public administration include:
o “Efficient, effective and economic use of resources”;
o “Public administration must be development-oriented”;
o “People’s needs must be responded to, and public participation in policy-making promoted”;
and
o “Transparency must be fostered and public administration must be accountable”. (Section
195)
In relation to international agreements, the executive is responsible for “negotiating and signing” any
agreement, but it is only binding on South Africa “after it has been approved by resolution in both the
National Assembly and the National Council of Provinces”. A “self-executing provision of an
agreement” approved by Parliament is law in South Africa “unless it is inconsistent with the
Constitution or an Act of Parliament”. In addition, courts must in interpreting laws “prefer any
reasonable interpretation” consistent with international law. (Sections 231 & 233)

7.2.2 Legislation
The Public Finance Management Act, no 1 of 1999 (“the PFMA”) sets out provisions for sound
financial management and mechanisms to ensure transparency and accountability. Specific
requirements for government departments, constitutional institutions and different public entities
are outlined.
The Promotion of Administrative Justice Act, no 3 of 2000 (“PAJ Act” or “PAJA”) focuses on ensuring
that administrative bodies act reasonably and procedurally fairly. It stipulates that any decisions by
an administrative body can be challenged in court if such an action is, among other things,
procedurally unfair, not within an entity’s powers set out in law, biased “or reasonably suspected of

bias”. It also allows for administrative bodies to be taken to court for “failure to take a decision”.
(Section 2(g))
The Promotion of Access to Information Act, no 2 of 2000 (“PAIA” or the “Access to Information
Act”) expands on the associated right in the Constitution and sets out mechanisms to fulfil the right
to access to information held by public entities and institutions.

7.2.3 International agreements
The following international agreements ratified by South Africa are relevant in considering
institutional frameworks:
 World Trade Organisation Reference Paper on Regulatory Principles
In February 1998, South Africa submitted a final schedule of telecommunication sector
commitments under the WTO Fourth Protocol to the General Agreement on Trade in Services
("GATS").4 One document is particularly relevant to the institutional framework for regulation: the
Fourth Protocol on Basic Communications; ("Fourth Protocol") Reference Paper on Regulatory
Principles ("Reference Paper"). South Africa adopted this in full and committed to, among other
things, the principle of independent telecommunications regulation in order to licence, monitor and
enforce obligations and conditions on operators. According to the Reference Paper, the regulatory
agency must be "separate from, and not accountable to, any supplier of basic telecommunications services"
and “impartial with respect to all market participants”. The principles of the Reference Paper are binding
and can be enforced through dispute settlement under the WTO.5


The African Commission on Human and Peoples’ Rights: Declaration on Principles of
Freedom of Expression (2002)
The Declaration was adopted by the African Commission on Human and Peoples’ Rights (“ACHPR”)
to guide interpretation of the freedom of expression clauses in the African Charter on Human and
Peoples’ Rights. Section V of the Declaration deals with private broadcasting and states that “an
independent regulatory body shall be responsible for issuing broadcasting licences and for ensuring
observance of licence conditions” and that licensing processes “shall be fair and transparent”.
Section VII deals with regulators specifically and stipulates: “Any public authority that exercises
powers in the areas of broadcast or telecommunications regulation should be independent and
adequately protected against interference, particularly of a political or economic nature.”


Southern African Development Community: Protocol on Transport, Communications and
Meteorology (1996)

South Africa, as part of the Southern African Development Community (“SADC”) region, modelled its
telecommunications regulator taking into account the requirements set out in the SADC Protocol on
Transport, Communications and Meteorology. This document is becoming outdated in light of ICT
sector developments and convergence over the last 15 years, and has been supplemented with
various regional harmonisation documents. Notwithstanding this, many of the principles remain
relevant. Chapter 10 of the Protocol deals with telecommunications. Article 10.7 requires member to
ensure “the separation between the regulation and operation of telecommunication services... and...
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establish autonomous, independent and national regulatory bodies which shall have statutory
authority to regulate and monitor specified telecommunications related activities”.


Southern African Development Community: Declaration on Information and Communication
Technology (2001)

The Declaration on ICT promotes the development of a three tier system in member states with
“Government responsible for a conducive national policy framework, independent regulators
responsible for licensing and a multiplicity of providers in a competitive environment responsible for
providing services”. (Section 2(a) (i))

7.3 Overarching challenges
Concerns were raised by many stakeholders in responses to the Green Paper about the effectiveness
of the different entities established and what was identified as a lack of coordination between
different institutions, duplication of resources and ineffective oversight and accountability.
The challenges raised in many ways mirror the general diagnostic included in the NDP which found
that:





There are often blurred and inconsistent areas of overlap;
Parliament’s oversight role needs to be enhanced;
A more “pragmatic approach to the intergovernmental system is required, recognising uneven
capacity”; and
6
SOE’s have overly complex objectives and governance structures.

The NDP also recognises that there are problems in coordination between the different spheres of
government, exacerbated by the “wide variation in capacity, particularly at a municipal level”. It states
that South Africa cannot “afford to continue with the current level of confusion about how responsibilities are
divided, shared and monitored across local, provincial and national government ”. It proposes that in areas
of low capacity, such as in some rural municipalities, local government must be allowed to focus on
its core functions “and not be too burdened with too many extra responsibilities”.7
The South African Local Government Association (SALGA) confirmed in supplementary submissions
to the ICT Policy Review Panel that there are huge disparities in capacity between different
municipalities. It stated that capacity challenges at a local government level need to be considered in
developing policies and strategies on ICTs.
As indicated in the introduction to this Chapter, the NDP emphasises the important role that public
entities can play in fulfilling policy goals and constitutional obligations, but cautions that such
institutions should be established only when such public objectives will not be met by either
Government and/or the private sector. Some submissions also highlighted this. For example, the
SACF stated that state-owned companies or other public entities should only focus on areas where
there is market failure or where there are clear public interest objectives that will only be met
through establishing a state-owned operator.8
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National Treasury meanwhile in its submission noted that in its view there are currently blurred roles
and responsibilities between different entities and the Department and many overlaps.9

7.3.1 Key lessons and questions
In order to ensure that these challenges are addressed moving forward, it is useful to extract and
repeat the broad considerations which should guide this review of institutional frameworks.
While regulatory principles are identified in Chapter 2 of this Discussion Paper, the questions and
criteria suggested below provide a lens through which the ICT institutional framework can be better
analysed. Most of these criteria are extracted from existing laws and rules/regulations (including
Treasury rules and Department of Public Service and Administration regulations and guidelines). Key
questions identified by the ICT Policy Review Panel to ask in relation to any institution include the
following:










Does the public institution or entity have a distinct mandate focused on meeting clearly articulated
public goals as set by legislation and/or policy? The functions of such institutions must be specified in
any law to extend clarity on the mandate.
Are there any overlaps or conflicts between the mandates and responsibilities set for the entity and
any other public institution?
Are there any overlaps or conflicts between the mandates and/or responsibilities for the entity and
those set for government department/s or any government agency?
Has there been a thorough assessment to ensure that the mandate cannot or is not likely to be
fulfilled by either the executive, the private sector or by NGO’s/community organisations? The need
for such an entity must be regularly assessed in light of this.
Could the responsibility or function be better fulfilled through partnerships with non-governmental
organisations and/or the private sector?
Would self-regulation or co-regulation be a better alternative?
Is the establishment of an entity the most feasible solution to the identified problem?

Once the mandate has been clarified in relation to the above, it is necessary to consider if the
governance and institutional structures in place are aligned to this and if these are sufficiently
flexible to allow the institution to adapt to meet future requirements and the rapidly changing
environment. Considerations include the following:
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Any public resources (including, for example, public funding, preferential access to other resources
such as spectrum or /or other advantages) must be focused on delivering public value (i.e. meeting
the defined goal/s) and funding mechanisms put in place must facilitate this.
Public entities should be established, structured and managed in order to fulfil objectives set and
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Accounting officers and/or accounting bodies should be held accountable and, if relevant, sanctioned
in line with the PFMA.

In considering the application of these considerations, it is also useful to look at best practice
elsewhere. European Union State Aid Rules are related in many ways, though they focus on ensuring
that state aid does not inhibit fair competition. These rules generally prohibit state aid to a company
or sector unless it is a legitimate response to market failure or a “necessary response to concerns
about equity or wider social and political objectives”. The rules were established in the European
Union Treaty to ensure that “a company which receives state support” does not gain an unfair
advantage over competitors.
The term “state aid” is broadly defined to include grants and other advantages and would thus be
considered in relation not only to grants but also additional spectrum allocations or reserved
markets. The rules set out the circumstances in which exemptions to this will be granted in order to
ensure a well-functioning and equitable economy. These exemptions apply to “services of general
economic interest (SGEI)” which are “economic activities that public authorities identify as being of
particular importance to citizens and that would not be supplied (or would be supplied under
different conditions) if there were no public intervention”. Public broadcasting, telecommunications
and postal services have all been included in this general definition.
The European Union has stated that when these criteria are met mechanisms should ensure that
State aid should “not lead to undue market distortions”. They also state that intervention is only
warranted “if it’s expected that the expected benefit, in terms of improving market outcomes,
outweighs the expected cost of intervention” and therefore “if it is the best feasible remedy”. There
are four cumulative conditions that are considered in determining whether or not public service
compensation constitutes aid:





The recipient must have clearly defined public service obligations.
The parameters for calculating the compensation must be objective, transparent and established in
advance.
The compensation provided must not exceed what is necessary to cover all or part of the costs of
fulfilling the mandate, “taking into account the relevant receipts and a reasonable profit”.
The level of compensation must be determined “on the basis of an analysis of the costs of a typical
10
well-run company”.

All such entities have to have separate accounts so that these can be analysed in the case of
complaints and by operators in their markets.


Are the suggested questions and criteria useful tools to incorporate into policy to assess the
ongoing relevance and effectiveness of an institution?



What other considerations should guide this?

7.4 Overarching legislative framework
Institutions cannot be discussed in isolation from the broader governance and legislative framework,
including the mechanisms to ensure oversight and accountability broadly.
10
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As highlighted in the section above, the Constitution specifies that:




Parliament is responsible for law-making and for holding the public sector accountable to laws and
policies (including the executive and all public entities).
The National Executive is solely responsible for development of national policy and for
implementation of legislation.
Provincial Governments and Municipalities have to develop laws, bylaws, policies and regulations on
areas of their competence as defined in the Constitution.

A range of laws, regulations, rules and guidelines, including the PFMA and related Treasury
Regulations, set out the tools and mechanisms for ensuring effective and efficient governance and
further clarify the responsibilities of Parliament, the Executive, Accounting Officers and Boards of
public entities. The PFMA establishes a framework for devolved responsibility and different layers of
oversight with Parliament bearing overall responsibility for holding the Executive (or in the case of
constitutional institutions the Board or equivalent) accountable.
Several submissions suggested that there are weaknesses in the implementation of this overarching
governance framework. According to the submissions, there is a lack of coordination generally,
failures in relation to implementation of laws or the objects of laws by the Department/Minister
and/or public entities and institutions, challenges in relation to the Ministerial policy-making
responsibilities and/or ineffective oversight and accountability at multiple levels.
Issues raised in relation to these areas are highlighted in the relevant sub-sections below.

7.4.1 Role of National Government
The Constitution of South Africa is clear: National policy-making is the prerogative of national
government, with the executive bearing particular responsibility for this. The executive also bears
overall responsibility for implementation of laws though public institutions and other government
agencies have some responsibility in relation to implementing their own legislation.
The executive is responsible for drafting Bills to implement policy prerogatives for Parliament’s
consideration. A particular Department or Minister’s powers in relation to policy-making and the
drafting of laws for consideration of Parliament is curtailed only with regards to any Bill that
appropriates money or imposes or relaxes any national taxes, levies, duties or surcharges, taxes,
levies etc. Such issues have to be raised in a Money Bill introduced by the Minister of Finance.11
The Electronic Communications Act, no 36 of 2005 (“the EC Act”) in line with this empowers the
Minister to make policies on “matters of national policy applicable to the ICT sector, consistent with the
12
objects of this Act and of the related legislation” in relation to a number of strategic areas.
A number of submissions to the Green Paper reinforced the importance of Ministerial policy
leadership and the need for all public entities, Departments and agencies to be bound by White
Papers and national policy. Some questioned, however, whether or not this responsibility has been
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effectively fulfilled consistently, citing instances of lengthy policy delays13 and failure to enforce
policy provisions. Several submissions raised concern about delays by Government in implementing
its own policies and/or laws.
Meridict Systems stated in its submission that Government has always effectively galvanized
industry players in the development phase of policy, but needed to strengthen the follow-through to
ensure implementation.14 ISPA in its response stated that the Department needed to strengthen its
capacity to efficiently and effectively develop policy.15
Others highlighted delays in implementation of policies and laws.
The National Cybersecurity Advisory Council, for example, raised that, although the Minister was
charged in the Electronic Communications and Transactions Act with developing a national estrategy by 2004, to date this had not been finalised.16 The Progressive Professional Forum raised
delays in local loop unbundling noting that the Minister had required this by November 2011, but
there had so far been no action.17 The SACF highlighted that government did not always fulfil
reporting obligations to international bodies such as the ITU and WTF.18
Some submissions proposed that the Minister and Department be given additional responsibilities.
SALGA, for example, said that there is currently no comprehensive national map showing where
fibre is laid across the country and no requirement that information on this should be shared and
collated. It proposed that the DTPS should require in policy and related regulations that all entities
holding this information must submit this to the Department within one month of promulgation of
the rules and that any changes should be submitted within three months of fibre being laid/changed.
The Department should be responsible for providing detailed maps of all existing and planned fibre
networks (including current used and dark fibre). Information and detailed maps should be made
readily available to all stakeholders, including municipalities. 19
Several stakeholders suggested that the roles of policymaker and shareholder in state-owned
companies be separated.20 There is a need to further assess the implications of such a proposal in
order to determine whether the benefits would outweigh the challenges that might arise. As the
submissions did not include specific details of what problems had arisen from the co-location of
these functions, it is difficult at this time to thoroughly assess this. It is noted, though, that it might
be difficult to implement, for example, universal service goals if policy and the key performance
indicators for an entity agreed on with the shareholder are not fully aligned, and the entity reports
to a different Parliamentary Portfolio Committee than the policy-maker. If the concern is regarding
policy possibly advantaging a state-owned company to the detriment of overarching public policy
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goals, there might be alternative ways to address this, by, for example, setting rules similar to the
State Aid Rules in Europe (see above).
Others meanwhile suggested there is a need for greater leadership and coordination within
government and between government and public entities and institutions.
The SACF suggested that the Ministry should maybe be located in the Presidency to ensure it had
effective oversight over other Government departments and spheres of Government. The SACF
stated that the Minister should be given responsibility to coordinate the roll-out of infrastructure
and address challenges experienced at a municipal level such as approval of rights of way. 21
Several others suggested that there needed to be central coordination to achieve broadband rollouts. These include the NCAC which proposed that a “function” be established in the Presidency
with oversight of all related issues, noting that some of the essential elements to building a safe and
secure digital environment cross numerous departments and agencies (including, for example, the
DTPS, the Department of Justice, the Security Cluster, consumer protection agencies and ICASA).
It should be noted that the Presidential Infrastructure Coordinating Commission (PICC) project focus
on ICT infrastructure development (Strategic Integrated Project 15) does coordinate infrastructure
roll-out in the sector. It is chaired by the Minister for Telecommunications and Postal Services and
focuses on:



The roll-out of national broadband infrastructure
22
Digital television terrestrial transmitter roll-out

7.4.2 Role of local government
As highlighted in the SACF submission above, several respondents raised a concern that
implementation is impeded at times at a local government level. SALGA in its submission and in
supplementary information provided highlighted that there are capacity challenges at many
municipalities. It stated that while some (predominantly those in metropolitan areas) have plans
integrating ICTs with e-government services, many have only focused on internal ICT related needs
and some do not have a budget for ICTs at all. It emphasised the need to respect the separation of
responsibilities for the different spheres of government as set out in the Constitution.
The Association and several provincial governments and municipalities further suggested that local
and provincial government be consulted when developing laws, policies and implementation plans
and that local government be invited to sit on advisory and/or consultative committees to ensure
their challenges are addressed (such as the National Broadband Council). It was also proposed that
guidelines be developed to assist those local governments with particular problems.

21
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How, if at all, can Government’s role be strengthened?



Do you agree with the suggestion that the DTPS take charge of mapping fibre installations? If so,
are there any security or confidentiality issues that would need to be addressed?

SACF, Green Paper submission, pages 65-66
http://www.gov.za/issues/national-infrastructure-plan/



Do you have any comments or proposals that the shareholder and policy-making functions be
separated?



What mechanisms can be introduced to ensure work together more effectively?

7.4.3 Oversight and accountability
Many of the challenges identified above and in sub-sections below also point to ineffective oversight
and accountability. Parliament, as noted, has overall responsibility for holding the Executive and all
public institutions to account and scrutinising their plans and activities. The Legislature has
developed a number of processes to strengthen its oversight. The PFMA and Treasury Regulations
have also included mechanisms to enhance oversight and accountability by, for example, requiring
that all public entities are not only subject to independent financial audits but also undergo
performance audits.
Development of clear mandates and clarity on the specific functions of the different public entities
should assist in addressing some of the concerns raised. Regular reviews by Government and/or
Parliament of the ongoing relevance of specific institutions and/or policy plans against clear criteria
and questions could further assist in this. It might also be possible to incorporate into such reviews
specific tools such as a form of peer review (360 degree review) including assessment of plans and
institutions by stakeholders, including beneficiaries. It could further assist if specific powers or
functions are built into policy and legislation to ensure that Parliament’s activities in relation to
oversight and accountability are evidence based.


How could oversight and accountability be enhanced?



Please include concrete suggestions that could be considered for inclusion in policy and/or
legislation.

7.5 Licensing and regulation of ICT sector
This section includes options for strengthening the regulator based on submissions made by
stakeholders in the Green Paper process and research specifically commissioned by the Department.
The research conducted is available on the Department’s website.
ICASA is a legislative body, established by the ICASA Act, no 13 of 2000 to regulate broadcasting,
electronic communications and postal services “in the public interest”.23 A 2014 amendment to the
ICASA Act introduced additional responsibilities for electronic transactions (e-commerce), stating
that the regulator has the power to study and make recommendations to the Minister on promoting
the development of e-commerce and conduct research into the regulation of such transactions.24
ICASA is primarily responsible for overseeing the implementation of four key laws:
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The EC Act which sets out, among other things, the different licence categories, the specific
responsibilities of different services and specific duties for the regulator.;
The Broadcasting Act, no 4 of 1999 which primarily deals with the SABC (its establishment,
governance, funding and mandate);

Postal services was added to ICASA’s mandate with the introduction of the EC Act in 2005
ICASA Act, Section 4(3)




The Postal Services Act 124 of 1998, which provides for the regulation of postal services;
The ECT Act deals with electronic transactions.

Section 3 of the ICASA Act states that the Authority is “independent, and subject only to the
Constitution and the law, and must be impartial and must perform its functions without fear, favour
or prejudice”.
The ICASA Council is the executive authority of the regulator. There are nine Councillors. The CEO is
the accounting officer and has key responsibilities laid out in the Public Finance Management Act
(PFMA) for ensuring adherence to sound financial management practices.

7.5.1 Submissions on ICASA
This does not repeat those representations reflected in other Chapters related to specific areas of
ICASA’s mandate, but rather outlines broad issues raised. Specific proposals made by stakeholders
on areas such as funding, structure etc. are included in the relevant sub-sections below.
Numerous submissions raised frustration at what they described as the ineffectiveness of ICASA and
stated that it is imperative that the regulator is strengthened if policies are to be implemented.
While some focused on specific areas such as adequate resourcing, others expressed concern about
non-compliance by the regulator with national policy objectives and legislative provisions, and with
poor administration e.g. failure to respond to e-mails, losing of applications and key documents.
Many raised a particular concern about the regulator’s capacity to enforce compliance with
legislation, regulations and licence conditions. As ABT stated in its submission, “ICASA is renowned for
25
its regulations” but unfortunately has a “bad reputation in policing these”. The Wireless Applications
Providers’ Association (WAPA) alleged that the regulator does not act against illegal operators even
when it has been informed about such unlawful operations. It said:
“While the Authority continues to carry out inspections of licensed operators, and makes repeated
and increasing compliance requests and requirements of these operators, the illegal operators
continue to show a disregard for the law by operating as usual despite having been reported for
acting illegally.”26

Concerns were also raised about whether ICASA is sufficiently capacitated to fulfil its responsibilities
as an economic regulator. For example, ISPA indicated that the engineering and spectrum
management department had more vacancies than employees at the end of March 2014, while the
markets and competition unit had only three staff members. It said that this had resulted in
“substantial and regrettable” opportunity cost.27
Others questioned its effectiveness in regulating all sectors. The SACF stated that the regulator
needs to be “dramatically strengthened” if it is to fulfil the policy goals and requirements in the
postal sector,28 and the NAB referred to what it called “current inadequacies” in dealing with
broadcasting.29 Internet Solutions stated that ICASA has “failed to implement policy and regulate the
25
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telecoms sector, with the possible exception of the effective MTR intervention. This could be as a
result of institutional competency and/or lack of resources, lack of regulatory independence and/or
lack of experience of some of ICASA staff members”.30
The DG Murray Trust, however, raised a more nuanced concern. It asserted that the regulator’s
responsibilities for economic regulation in many ways conflict with its role as a Constitutional
Institution meant to protect the rights of citizens. It said that in light of developmental needs and
ambitions in South Africa, ICASA should focus a larger portion of its efforts and resources on social
welfare objectives.31
The National Broadband Plan (SA Connect) also refers, albeit indirectly, to ICASA’s apparent failure
to fulfil its current mandate and obligations. It states that there is a need to strengthen ICASA’s
“capacity to act on already legislated parts of its mandate which, if implemented, would facilitate
broadband infrastructure sharing”.32
While submissions generally indicated challenges with ICASA, none suggested concrete solutions to
these, beyond the need to increase the capacity and ensure the regulator is adequately resourced
(including with skills and funds). Funding is dealt with in more detail below and the structure,
autonomy and accountability in other sections.


How can policy and/or legislation address perceptions of non-compliance by the regulator with the
objectives of law and with national policy, while still ensuring its autonomy?

7.5.2 Status and independence
As highlighted previously, section 192 of the Constitution states that legislation must establish an
independent broadcasting regulator. South Africa, as noted, has endorsed WTO principles requiring
the establishment of a telecommunications regulator "separate from, and not accountable to, any
supplier of basic telecommunications services”. The ICASA Act defines the Authority as independent.
It states that the regulator “must function without any political or commercial interference”33 and
sets out functions that ICASA is solely responsible for (licensing, monitoring and enforcement of
compliance with rules, adjudicating complaints about alleged non-compliance, promulgating
regulations on “any matter consistent with the objects” of the Act and managing the radio frequency
spectrum).34
The regulator is listed as a Constitutional Institution in schedule 1 of the PFMA which sets out special
accountability and oversight arrangements for such institutions, in recognition of their status in the
Constitution. While, for example, the director general of a Government department is the
“designated accounting officer” of other public entities, Schedule 1 institutions are regarded in the
same way as Government departments and have their own accounting officer accountable for sound
financial management of the entity (Chapter 5 of the PFMA). Similarly, while the relevant Minister is

30

Internet Solutions, Green Paper submission, page 7
DG Murray Trust, Green Paper submission, page 18
32
DTPS, South Africa Connect, page 32
33
ICASA Act, Section 3(4)
34
ICASA Act, Section 4
31

the executive authority of Departments and public entities, the Chairperson of the Board of a
Constitutional institution is given this responsibility in related Treasury Regulations.35
The EC Act states that the Minister may issue policy directions to the regulator on any matters and
priorities except regarding the granting, amendment, transfer, renewal, suspension or revocation of
a licence. The Authority must “consider” policies made by the Minister and policy directions issued.36
The need to reinforce formal and de facto independence of ICASA in relation to licensing, rulemaking and monitoring and enforcement, while balancing accountability and oversight to ensure it
efficiently and effectively fulfils national policy objectives was at the core of many of the submissions
on independence. The balancing of these priorities is an ongoing debate not only in South Africa but
in other countries and jurisdictions.
As stated by the ITU in its regulatory toolkit:
“Absolute independence of regulatory bodies is neither possible nor desirable. A regulator
should not set and implement its own agenda. ‘Independent’ regulators are expected to be subject
to government oversight and a system of checks and balances.
“Effective regulation that supports sustainable investment requires some independence from
political influences, especially on a day-to-day or decision-by-decision basis. The regulatory body
must be an impartial, transparent, objective and non-partisan enforcer of government-determined
policies by means set out in controlling statutes of the regulator, free of transitory political
influences. The regulator should also be independent from the industry that supplies ICT services.
“The regulator should implement the policy of the government and only make decisions that are
within its legal authority. However, regulators need insulation from political intervention, so that
the regulatory process is not politicised, its decisions are not discredited and the policy of the
government is implemented.” 37

Submissions focused on autonomy from both industry and government.
The SOS and MMA proposed that the status of ICASA in relation to Chapter 9 of the Constitution
should be clarified by ensuring it is referred to in all relevant sections. Cell-C said that independence
from government is critical but does not imply that it should “act alone without liaison with its
Ministry, its industry and its public”. It stated that according to international benchmarking
conducted, policies and policy directions could be binding as the regulator would be able to
challenge these in court if they encroached on its independence. Cell-C further stated that it believes
that ICASA’s reliance on its “independence” has led, at least in part, to ICASA’s failure to take its
statutory and constitutional duties seriously enough38.
The DG Murray Trust argued that “ICT industry players with significant market power create ‘Resource
Position Barriers’ through the use of their ‘strategic resources’ which affects the ability of the regulator to
effectively regulate, resulting in ‘Regulatory Capture’, thus giving commercial industry players a competitive
39
edge over ICASA”. This, the Trust said, resulted in prioritising industry over public need.
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Many representations stated that the current powers of the Minister in relation to policy directions
are clear and appropriate given the need to protect independence.40
Intel in its submission, while broadly agreeing with this, suggested these provisions could be
modified. It stated that “the Authority ought to retain the broad discretion which enables it to consolidate its
institutional independence and avert institutional capture, while at the same time being accountable for the
translation of policy objectives (expressed as ministerial directives) into regulatory outcomes”. It proposed in

line with this that the Authority should be compelled to give reasons if it decides not to implement a
direction or if it decides to “exercise its powers in a manner which is not wholeheartedly consistent with the
ministerial policy directive”. The circumstances in which the regulator decides not to implement a
policy direction at all could, Intel proposed, be limited to specific areas such as if a direction is ultra
vires or against the rule of law.41
ISPA suggested that the Ministry make public submissions on any regulations during the ordinary
public consultation processes undertaken by ICASA.42
It is noted that the current provisions in legislation do not define or make any distinction between
“policies” and “policy directions”. Both of these are referred to in section 3 of the EC Act in the same
provisions and it is stated that the regulator must “consider” both, therefore seemingly giving
national policy set by Government the same status as a direction in relation to a specific issue.

OPTIONS
These options reflect proposals from stakeholders in their submissions and are not therefore
necessarily mutually exclusive.

Option One: Status quo
Provisions on independence and those outlining the Minister’s powers in relation to policy and
policy directions would remain as is. Other mechanisms, such as parliamentary oversight, would be
used to address accountability (see below).

Option Two: Amend the Constitution to reinforce independence further
The Constitution would be amended to include ICASA in section 181 which lists state institutions that
strengthen constitutional democracy.
Note that the Constitution sets out an appropriate and particularly laborious process for its
amendment. Only Parliament can amend the Constitution, moreover, and therefore a final
determination on this would not be finalised in a White Paper. If this is your preferred option, please
also address the different nature and function of ICASA and the other institutions included in section
181 which all perform some sort of watchdog role over Government and other public
institutions/processes, unlike the Authority. ICASA is a sector regulator while others are not.

Option Three: Requirements on fulfilling policy objectives are strengthened
40
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As per the Intel recommendation, the Act would require that the regulator implements national
policy objectives and legislation. ICASA’s discretion in how it addresses Ministerial policy directions is
retained, but policy and law require the regulator to give reasons if it decides not to implement a
direction or varies its approach to deal with the identified issue.


Are there other mechanisms which could be put in place to ensure the regulator is independent but
acts in line with government policy and policy objectives?



Is there a need to distinguish between national policy and policy directions? If so, how would you
propose the two are defined in order to ensure sufficient distinction?



What additional mechanisms, if any, could be put in place to avert regulatory capture?



What mechanisms could be put in place to enhance public involvement in the regulator and ensure
public needs are considered and addressed?

7.5.3 Oversight and accountability
Any independent institution must also be accountable for implementation of its public mandate and
key provisions of legislation, its use of public funds and resources and its implementation of annual
objectives agreed on with Parliament. Legislation and general laws such as the PFMA and related
regulations outline mechanisms to hold public institutions to account for efficient and effective
management of public resources. These include provisions requiring the drafting of a performance
plan for Parliamentary approval and auditing against this plan.
In addition, the ICASA Act includes specific provisions to “monitor and evaluate the performance of”
the Council collectively and individual councillors.43 These have however not been implemented.
Several submissions suggested that Parliament’s oversight capacity be enhanced so that it can
effectively measure the impact of activities of the regulator against the national policy objectives. In
other chapters of this Discussion Paper there have also been suggestions that policy and legislation
require specific reporting by ICASA to Parliament on key issues (such as compliance by the SABC with
its mandate and reports on diversity and fair competition)
The NAB proposed that, in addition to the general functions currently outlined in the ICASA Act and
related legislation, the law should introduce a clear list of general duties to which the regulator could
be held accountable. 44

43
44



Should the policy introduce additional reporting requirements for ICASA to enable Parliament to
proper fulfil its responsibility to hold the regulator to account in terms of its mandate? If so, what
provisions should be included?



Would a list of general duties as proposed by the NAB assist in clarifying ICASA’s responsibilities
further? If so, what should be included in such a list of duties?



Are the current performance management provisions for ICASA implementable?



Do the performance management provisions assist in increasing accountability of the regulator? If
so how could they be strengthened?

ICASA Act, Section 6A
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What other tools and/or mechanisms could be introduced to assist Parliament in strengthening its
oversight capacity?

7.5.4 Responsibilities
Previous chapters/policy options papers identify a number of sector specific responsibilities. This
section will not repeat these. It instead looks at broad responsibilities identified across these
chapters as well as related amendments to legislation introduced in 2013 which were deferred to
the policy review process (e.g. spectrum management and adjudication of complaints).
7.5.4.1 General issues
In previous chapters/policy options papers, it has been suggested that the regulator should be
required to more effectively collate information that it already receives, make it publicly available
and use this and other research to publish regular reviews of the markets it regulates, industry
statistics and assessments of the impact of its interventions.
Several submissions also highlighted this as critical. The SACF stated, for example, that the regular
production and publication of collated reports would both strengthen the regulator’s knowledge of
the sectors it regulates and provide the public with information necessary to monitor progress.45
Numerous submissions also stressed the need for Regulatory Impact Assessments before imposition
of any rules or inviting major licences.46 Telkom stated in this regard that these be limited to
regulations which are likely to cost operators more than R1 million so that the regulator assessed
whether or not the costs outweighed the benefits.47
ICASA is also responsible for collecting and collating data for submission to the International
Telecommunications Union. The regulator has recently published a call to licensees to submit some
key information to assist it in this.
Concern has further been raised about whether or not ICASA has sufficient powers to require
licensees to submit the information required to conduct regular market reviews. It has been
suggested that Chapter 10 of the Act (competition matters) could be interpreted as limiting its ability
to publish information on markets it regulates without conducting a full market inquiry.

45



Should policy and law require ICASA to publish regular reports? If so, what reports should it be
compelled to publish?



Should it be required to conduct regulatory impact assessments and publish reasons for all
regulatory decisions?



Is there a need to strengthen ICASA’s powers to require licensees and other stakeholders to submit
information to it?

SACF, Green Paper submission, page 13
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7.5.4.2 Spectrum management
In 2013, draft amendments to legislation put forward by the then Minister of Communications
included a proposal to establish a Spectrum Management Agency and remove the responsibility of
management of spectrum to this new institution. According to the draft provisions, the Agency
would also provide advice on spectrum policy. The draft amendments were deferred pending the
finalisation of the ICT Policy Review process. Spectrum management is currently one of the
responsibilities given to ICASA.
National Treasury in its submission to the Green Paper stated that it did not believe there is a need
for a separate entity to manage spectrum and that this would be “a very costly option”. Many of
those that made submissions on spectrum management concurred and stated that ICASA should
retain the right to manage the frequency spectrum in line with spectrum policy set by Government.48
ISPA suggested that the focus should rather be on adequately capacitating the Department so it
could fulfil its policy-making role effectively and ensuring ICASA has the skills to implement spectrum
policy.49
Internet Solutions however suggested a variation to both the current provisions and the proposals in
the Bill. It proposed that spectrum management be handed to a new entity which would fall under
ICASA. It stated there have been “myriad challenges … experienced by licensees at ICASA with
respect to spectrum allocation and management”. The internet service provider suggested that
countries which have set up separate spectrum management agencies should be benchmarked,
including France, Australia, the USA and Jamaica. 50
Eskom supported the idea of establishing a separate Spectrum Management Agency to “focus
exclusively on spectrum licences and addressing interference complaints”. It stated that increased
use of wireless applications would require faster turnarounds to facilitate the roll-out of
infrastructure and highlighted the need to clarify the policy-making and management roles.51

OPTIONS: SPECTRUM MANAGEMENT
Option One: Status quo but strengthened
ICASA would retain responsibility for managing the frequency spectrum in line with government
policy. The Authority would however be required to strengthen its capacity and at the very least fill
all vacancies in the engineering and spectrum management unit. The Department would also ensure
it has sufficient capacity to fulfil its responsibilities in relation to development of spectrum policy
efficiently and effectively. If necessary, policy and law could more clearly define the two roles.

Option Two: Create an agency reporting to ICASA
Policy and law would that a separate entity is established within ICASA to ensure that there is a
greater focus on this area. The policy would have to specify the powers of the agency in relation to
this (i.e. which issues it could decide itself and which would have to be referred to ICASA) and the
48
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structural arrangements to be put in place (e.g. should there be a specific Councillor appointed to
address spectrum management issues)
If this option is selected, please include proposals on what powers you think such an entity should
be given and how it should relate to ICASA.

Option Three: Separate agency
A separate agency would be established. If this option is considered, there would need to be further
research into the viability and funding of such an entity, as well as its relationship to ICASA and the
Minister, its structure and the appointment of members of the Board. It would be important further
to ensure that this did not inadvertently result in further delays in issuing spectrum and that there
would be a close working relationship between the regulator and the agency.
7.5.4.3 Complaints and compliance
ICASA is currently required to establish a Complaints and Compliance Committee (CCC) of no more
than seven members including one Councillor. The Chairperson of the CCC must be a judge,
magistrate or advocate or attorney with at least 10 years’ experience. The Committee adjudicates on
complaints against licensees on non-compliance with the law, regulations and licence conditions.
This includes complaints from members of the public and allegations of transgression emanating
from ICASA. The CCC makes a finding on any complaint following a hearing. It does not have the
power to sanction licensees but must recommend to the Council what action it proposes be taken.52
The 2013 draft amendments to the ICASA Act proposed that the CCC be restructured as a separate
Commission, appointed by the Minister rather than the Council and its ambit be extended to general
non-compliance with the Act rather than only allegations of breaches by licensees. This amendment
was deferred pending finalisation of the policy review process.
The Link Centre in its submission stated that the proposed separate Complaints and Compliance
Commission would “probably be” unconstitutional, given that it would be appointed by the Minister
and thus not meet criteria of independence of broadcasting regulation.
It is noted that there is a backlog of complaints before the CCC. The Commission is made up of
external and therefore part-time members and the seven members are required to deal with
complaints about licensees in all regulated sectors. Given this, the policy review should also consider
whether the current structure should be adapted to address this by, for example, extending the
number of members, establishing specific committees focusing on particular sectors or issues and
providing for mediation processes.

OPTIONS: COMPLAINTS AND COMPLIANCE
Option One – Status quo
The status quo would remain i.e. ICASA is required to establish a Complaint and Compliance
Committee (see above). This option does not preclude amending current provisions to strengthen
ICASA’s enforcement capacity. If this is your preferred option please therefore include any
amendments that you believe would strengthen enforcement.
52
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Option Two – Establish a Complaints Commission
A Complaints and Compliance Commission would be established as a separate entity to adjudicate
complaints. Such a body might be responsible for imposing sanctions on licensees or could, as
currently, make recommendations to ICASA in relation to this. If this is your preferred option, please
indicate what existing problems you believe this would address. Please also indicate how this should
be structured and how members would be appointed (and appointment criteria). While appointment
by the Minister would be one such option, it is not necessarily the only one.

Option Three – Alternatives
The CCC structure would be adapted and, for example, specific committees established to adjudicate
on complaints relevant to the different sectors/additional issues. Policy/law would allow for the
appointment of additional commissioners/experts dependent on need to boost capacity and address
any back-logs and/or introduce additional alternative dispute resolution mechanisms to allow, for
example, for quicker processing of complaints. If this is your preferred option, please expand on how
you propose this could be structured and implemented.


Which is your preferred option? Please motivate your response.

7.5.5 Reviewing ICASA decisions
Under current policy and legislation, ICASA decisions can only be reviewed by a court.
In countries such as the UK, which has a similar system, concerns have been raised by both
consumer groups and the regulator that this can result in an “over-legalistic approach” and delays in
effecting rules aimed at protecting consumers due to ongoing and lengthy reviews of decisions on
technicalities rather than the substance of requirements.53
The DG Murray Trust raised a similar concern in its submission, highlighting that big ICT companies
could have specific strategies to delay regulations through ongoing court challenges. As regulators
do not have the same resources to fight litigation, ICASA might be prone to consider more seriously
possible litigation by industry than its public interest obligations in order to avoid court challenges.
The Link Centre also raised the need to explore alternatives so that court actions did not
unnecessarily delay processes. It proposed that a specific court responsible for handling cases
against ICASA be established.

OPTIONS: REVIEWING DECISIONS
Option One: Status quo
The status quo would remain, i.e. only a court can review ICASA decisions. ICASA would be given
specific resources to assist it in covering the costs of litigation.

Option Two: A special communications court is set up
A specialised court could be established to resolve litigation around ICT regulation. This would be
established in a similar way to the Competition Appeals Court or could be an extension of the
competition court’s mandate.
53
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Option Three: Alternative dispute resolution mechanisms
Alternative dispute mechanism/appeal structures could be introduced to resolve, wherever possible,
challenges outside of the courts. These could be limited to certain types of challenge and would not
remove the right of any person to take the regulator to court.
Please select your preferred option and elaborate on this.

7.5.6 Structure
The ICASA Council consists of nine full–time members, including the Chairperson, appointed by the
Minister on the approval of Parliament following a public nomination process facilitated by the
legislature.54 Section 8 of the ICASA Act states that a councillor may only be removed from office by
Parliament for limited reasons (for example, misconduct, absence from three consecutive meetings
except on good cause shown, failure to disclose an interest etc.). The process of appointment of
members of the regulator and protection against arbitrary removal are seen as important
mechanisms in promoting independence of a body such as ICASA. ICASA is responsible for
appointing its own CEO and staff. The CEO is the accounting officer for the Authority.
Several stakeholders made recommendations on changes to the structure of the Council
The SACF suggested that ICASA be restructured to include executive and non-executive members of
Council/the Board similar to the electricity regulator. It proposed that there should be no more than
three executive members with the others serving part-time in a non-executive role. It stated that
this, together with the development of a clear Delegation of Authority Framework, would resolve
current confusion on the roles of Council versus management. 55
The NAB also proposed a mix of executive and non-executive members of Council and suggested
that the number of councillors be reduced “by natural attrition” to at least five members – one of
whom should be a chairperson for broadcasting. It noted that the Canadian regulator has two
standing committees and vice chairpersons for telecommunications and broadcasting. The
Association also highlighted that the British regulator has a Content Board responsible for content
issues as well as a Consumer Panel. 56
ISPA endorsed an integrated board, with the CEO and one or two other executives. Non-executives it
proposed should include specialist expertise including economists, consumer champions and
academics. Consultative committees under the Board would strengthen this structure.57 Vodacom
did not make any specific recommendations on the size of Council, but stated that current provisions
were “cumbersome” and did not promote quick decision-making. It proposed that legislation also set
out the term of office of the CEO so that s/he had security of tenure as this would promote
independence further.58
Research commissioned by the Department in 2012 included some international benchmarking of
the structure of similar regulators – including international converged ICT regulators and similar
54
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South African entities. The full research is available on the DTPS website. In summary, all but one of
the ICT regulators included in the benchmark (in the UK, Canada, Australia, Tanzania and Uganda)
have integrated boards, including both full-time and part-time members. The ratio of executive to
non-executive members varied between countries:








In Australia, the CEO is the Chairperson of the regulator, the law states that the Vice Chairperson
should also be full time and there should be between one to seven additional members either full or
part time.
In the UK, Ofcom has nine board members, three of whom are executive members.
The Tanzanian regulator has seven members, including one executive member (the director general
or CEO).
In Uganda, there are also seven members and one executive member – the executive director. Other
members are nominees from specific institutions such as the law society, professional engineers and
the public.
In Canada, there are no more than 13 full-time members appointed to the communications
commission. The CEO is the chairperson of the CRTC. There are two vice chairpersons (one for
broadcasting and the other for telecommunications). The CRTC does not regulate postal services.

The research also looked at the structures of similar institutions in South Africa. The National Energy
Regulator of South Africa has five part-time members (including the chairperson and deputy
chairperson) and four full-time members (including the CEO and members responsible for particular
sectors).

OPTIONS: APPOINTMENT PROCESS
Although there were no submissions on the appointment and removal of Council members, many
stakeholders indicated broadly that there is a need to ensure that the regulator has sufficient
expertise to fulfil its mandatory obligations.
It is noted that it is important that the appointing body has the capacity to thoroughly assess and
evaluate nominees against legislative requirements and identify what experience/expertise is most
needed when filling a vacancy. It is further essential that thorough checks are done on candidates
before appointment, including, for example, screening to ensure the candidate and his or her family
have no interests in any entities that could be perceived as conflicts of interest, credit checks,
verification of qualifications, confirmation of past work experience cited etc.
The options below deal specifically with the appointment process.

Option One: Status quo
The status quo would continue: Parliament calls for nominations and, after a public process,
recommend a short-list of members for appointment. The Minister selects his/her preferred
candidates from a short-list and submits these for final approval by the legislature.

Option Two: Appointment committee
Parliament or Government could establish an appointment committee through public nomination
.The appointment committee would recommend members to the Council. The committee could
include members of Parliament, government and other stakeholders/experts.


Please motivate and elaborate on your preferred option.



Are there alternative appointment processes you propose for consideration?



Please also comment on suggestions made on strengthening the evaluation of candidates before
appointment

OPTIONS: STRUCTURE OF BOARD/COUNCIL
The options listed below are not mutually exclusive but rather deal with the specific issues raised –
i.e. the structure and size of Council.

Option One: Integrated Board or status quo?


Do you agree that the current Council should be replaced by a board including both executive and
part-time non-executive members?



How many executive and non-executive members do you propose sit on the Council? How many
members should be full-time and how many part-time?

In responding to the above, please consider the implications of your preferred option, including how to
ensure sufficient expertise to cover all the sectors regulated and how to ensure that part-time members
have such expertise but are not perceived as being conflicted.

Option Two: Vice chairpersons/special committees
The Council could include vice-chairpersons with specific responsibility for particular areas: i.e.
audio-visual content, infrastructure and services, electronic transactions and/or postal services.
There could also be specific committees established to oversee spectrum management (see above).
In addition, the Council could be required to establish a number of advisory committees (as per the
UK as well).


Do you agree with the suggestion that there be specific committees to ensure specific attention to
key sectors?



Should the regulator be required to establish any additional committees?

7.5.7 Funding
Funding is seen as a key component of independence both from government and from operators.
ICASA is currently financed from money appropriated by Parliament. Section 15(1A) of the ICASA Act
specifies that it may also “receive money determined in any other manner as agreed between the
Minister of Communications in concurrence with the Minister of Finance and approved by Cabinet”.
This latter clause was added after the promulgation of the EC Act and in effect gives the two
Ministers broad ranging powers to allow the regulator to, for example, retain certain fees to cover
services without necessarily having to amend the Act. No alternative funding mechanisms have
however been introduced since the introduction of this clause, though ICASA has been allowed to
retain interest earned on its funds.
Section 15(3) states that any revenue received by the Authority “other than that in accordance with
sub-section 1” must be paid into the National Revenue Fund (“the NRF”) within 30 days of receipt.

The adequacy of and mechanisms for funding ICASA were raised in most submissions. This was
linked in many of the representations to the need to strengthen the capacity of the regulator to cost
its activities and budget appropriately. Almost all of these submissions said that ICASA needed to
have adequate resources to ensure it can implement policies and laws effectively and
independently. Others noted that ICASA had not spent its entire budget in recent years. The SACF
said that “(i)t is imperative for the sound operation of the Authority that it be able to quantify the projected
operational spend; and in doing so be able to motivate for the proposed budget.”
In relation to the funding model, most proposed a hybrid model, with the regulator retaining a
portion of the fees it collects to cover the costs of regulation.
The research commissioned by the Department on funding models noted the following:








ICASA is the only ICT regulator benchmarked that does not retain any fees, levies or charges. While
the percentage of government contributions against total revenue at other similar regulators varies
extensively (from over 99% in the case of the Australian Authority to 0% in Tanzania and Uganda), all
of the others retain at least some of the funds collected.
The fees and levies payable in the countries benchmarked are determined transparently, with the
regulator required to varying degrees, to show that the expenses calculated to determine the fees are
justifiable and proportionate. In the majority of cases, moreover, the regulator is required to review
such cost-based fees annually, and, for example Ofcom in the UK has to first consult stakeholders on
its work-plan and priorities for the upcoming year before costing this and determining the licence fees
payable in the following year based on this. Ofcom has further to show in its audited financial
statements the actual expenditure for each activity/priority and deduct any surpluses raised from
subsequent levies.
One of the core principles underlying the determination of fees, levies and charges across all these
regulators is recognition that those that directly benefit from regulation (i.e. licence holders) should
cover the costs associated with this, but that such costs should not excessively burden operators and
therefore users/audiences or limit investment in the sector.
ICASA was also the only South African entity benchmarked which does not retain any of its fees.
NERSA and the Financial Services Board determine fees and levies annually on a cost-recovery basis
(similar to international ICT regulators benchmarked). The Competition Commission is slightly
different as it does not authorise, register or regulate a particular sector, and thus there are no easily
identifiable beneficiaries that could be charged fees/levies (the public is the ultimate beneficiary of
fair competition). Even it though bases some of its fees on cost recovery – and for example, retains
filing fees and deducts the direct costs incurred for imposing fines (such as legal fees) before
transferring the penalty fees to Government.

The research recommended that if a hybrid funding model is to be adopted, it be phased in to
ensure that the regulator has the capacity to cost all its activities so that fees are cost-based. It
noted further that a hybrid model could be adapted to increase direct accountability to the sector
regulated, but that there will always be particular mandates which should be covered by
government, in particular those related to key public interest objectives such as inquiries into fair
competition.

OPTIONS: FUNDING ICASA
Option One: Status quo – ICASA

As currently, ICASA’s budget would be approved by Parliament and funds allocated from the fiscus.
ICASA is required to hand over all fees collected

Option Two: Self-funded
ICASA would be completely self-funded. Its budget would still be approved by Parliament and it
could be required to hand over surplus funds collected.

Option Three: Hybrid
ICASA would retain some of the fees collected on a cost-recovery basis so that the sectors regulated
cover the costs of regulation. The determination of these fees would have to be transparent and
proportionate. Certain of the mandates would be covered by government if there is no matching
revenue stream. There are a range of variations possible within a hybrid model as shown by the
benchmarking in Australia and the UK.


Which model do you think would best ensure ICASA meets its mandate?

If the hybrid model is preferred please provide recommendations on which fees could be retained by
the regulator, which handed over to the national revenue fund, and what aspects of the mandate
should still be funded by government.

7.6 Self- regulation and co-regulation
Areas for possible self-regulation and co-regulation are identified in previous Chapters. The EC Act
currently provides for co-regulation of a code of conduct for broadcasters (section 54) and selfregulation of advertising content by the Advertising Standards Authority.
Several submissions suggested that there should be increased co-regulation and/or self-regulation.
SACCI, for example, supported the development of “voluntary, consensus-based standards that
enable interoperability”.59 The NCRF suggested that industry bodies could play a role in mediating
conflicts within the community radio sector (see Chapter Five: Policy Options – Audio and Audiovisual Content Services). WASPA, WAPA and ISPA moreover emphasised the importance of
reinforcing the principle of self- and co- regulation in policy stating that it had played a “significant
role” in addressing consumer complaints.60
What might be needed is a clear framework for the accreditation of self-regulatory and/or coregulatory mechanisms, streamlined across different public entities/government so that similar
criteria are considered by bodies such as ICASA, the FPB and the Consumer Commission.
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Should co-regulation provisions currently in place be expanded, limited or remain as is?



What areas do you propose could be effectively regulated through co-regulation or self-regulation?



What criteria do you think should guide a determination of areas to be subjected to coregulation/self-regulation? What criteria should be considered by ICASA in accrediting any coregulatory or self-regulatory bodies?

SACCI, Green Paper submission, Page 5
WASPA, ISPA and WAPA in supplementary submissions, see also WASPA, Green Paper submission, page 10
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7.7 Universal service
The objects of the EC Act stipulate that one of its purposes is to “promote the universal provision of
electronic communications networks and electronic communications services and connectivity for
all”. 61 ICASA is given some responsibilities in relation to this through its licensing and by setting
universal service and access obligations for relevant licensees. The Broadcasting Act gives specific
responsibility to the SABC to be available to all audiences across the country. Sentech as the
common carrier also has to ensure universal access to broadcasting signals. The Post Office has also
got specific mandates in this regard.
In order to further policy obligations, the 1996 White Paper on Telecommunications proposed that,
in addition to the regulatory specifications dealing with universal service and access, an agency
should be established to focus specifically on this area and a fund created to fulfil objectives. The
original objectives of this agency and fund were expanded to cover broadcasters with the
introduction of the EC Act.
Chapter 14 of the EC Act deals with the structure and mandate of the Universal Service and Access
Agency of South Africa (USAASA) and the Universal Service and Access Fund (USAF). Section 82 of
the Act states that the Agency must among other things:




Strive to promote the goal of universal access and universal service;
Encourage, facilitate and offer guidance in respect of any scheme to provide universal access or
universal service; and
Foster the adoption and use of new methods of attaining universal access and universal service.

The EC Act also states that USAASA must recommend to the Minister what constitutes universal
access to electronic communications services and electronic communications network services. The
Agency is further charged with the responsibility of monitoring the extent to which universal access
and service has been achieved.
Note that the role of the USAF and its structure is dealt with extensively in Chapter Three – Policy
Options - Infrastructure and Services. This section therefore only therefore acknowledges it but does
not include detailed options or proposals on application of the USAF. The focus is on USAASA itself
and its broader obligations (management of the USAF is only one of these).
Almost all stakeholders who made submissions on institutions linked to universal service promotion
said that USAASA had been ineffective. National Treasury, for example, stated that there needed to
be a thorough review of whether or not USAASA was still necessary to facilitate universal service. It
stated that in its view the Agency seems to have “deviated from its mandate by doing
implementation” which should rather be undertaken by operators.
Research ICT Africa said that universal and affordable access should be at the core of all ICASA
decisions and that USAASA and the regulator should therefore be integrated to avoid unnecessary
administrative duplication. The SACF also stated that there is no longer a need for an agency such as
USAASA, though it would still be necessary to have a fund to cover universal service and access. MTN
noted that USAASA had not been effective, which led to questions about its relevance. It proposed
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that it be absorbed into ICASA.62 Vodacom stated that it should be dissolved into both the DTPS and
ICASA with its policy related roles handled by the Department and those aligned more to regulation
to ICASA.63
USAASA however disagreed. It said, given the ongoing gaps in universal service and access, there is a
need to strengthen its role and address gaps rather than close it down. It said that challenges it had
faced are due predominantly to a lack of clarity and overlapping roles between the Agency, ICASA
and the Minister/Department and that these should be resolved.

OPTIONS: UNIVERSAL SERVICE AGENCY
Option 1: Retain
USAASA would remain a separate agency, though its mandate would be reviewed in order to ensure
it is distinct and pertinent to policy decisions. Legislation would also address identified overlaps and
clarify the powers of the Agency to ensure it is not reliant on other entities to the current extent and
can be held solely responsible for its mandate. Its governance and structure would be assessed to
ensure alignment with its mandate. This could include promulgating separate legislation establishing
the Agency if necessary.

Option 2: Dissolve the Agency
The Agency would be dissolved and existing functions transferred to ICASA (regulatory functions) or
to the Department (policy-making functions).


Please select your preferred option and provide details on how you propose this be implemented.

7.8 Competition
The Green Paper asked if current provisions on competition regulation, giving ICASA responsibilities
for ex ante rules and the Competition Commission oversight of ex post regulation, are effective.
While chapters focusing on particular sectors highlight competition issues in relation to these, this
section focuses on the general provisions and delineation of responsibilities between the regulator
and the Competition Commission.
The SACF stated that the broad approach is correct, but said that there should be a much closer
relationship between the two bodies.64 MultiChoice and M-Net also proposed that current
provisions be strengthened. They recommended that legislation explicitly indicate that there is no
concurrent jurisdiction between ICASA and the Competition Commission in relation to mergers and
ex post competition regulation. In relation to ex ante regulation they proposed that this should occur
in limited circumstances and suggested that the final policy could give clearer guidance on when it
would be appropriate for ICASA to consider such rules. 65
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Internet Solutions, however, submitted that there is a need for strong ex ante competition
regulation including in the mobile market. This, it said was essential to address “competition concerns
pre-emptively in a forward looking and industry wide manner given the wide ranging and sustained competition
concerns in the South African mobile data market”. It proposed that the European Commission three

part test to determine which markets should face ex ante regulation should be applied. This involves
consideration of whether or not there are high and non-transitory barriers to entry, if a market
would “tend towards” effective competition in the relevant time period and if competition law had
sufficient mechanisms to address unfair competition. 66 Broadband Infraco stated that the law
should require that ICASA conclude a concurrent jurisdiction agreement with the Competition
Commission and revise this every three years. 67
Note that the Competition Commission in response to the Framing Paper stated that it believed the
current separation of responsibilities was clear.

OPTIONS: COMPETITION
The options below are not necessarily mutually exclusive.

Option One: Status quo
The current provisions on regulation of fair competition would be retained. If necessary, provisions
on the signing of agreements between the two entities could be strengthened.

Option Two: Clearer delineation
As proposed by several stakeholders, the policy and if necessary the law would more clearly
delineate the areas which would be subjected to ex ante regulation. This could be regularly reviewed
by application of a test such as that adopted by the European Commission.
As with the previous option, the Competition Commission and ICASA would be required to review
any agreements/MoUs at least every three years. Policy and legislation could also outline other ways
that the two entities could work together, including, for example, requiring them to hold joint
inquiries on certain issues or that ICASA must consult with the Competition Commission in specific
instances.

Option Three: Give primary responsibility to the Competition Commission
Chapter 10 of the EC Act dealing with competition issues would be removed or substantially
simplified and some of these responsibilities handed over to the Competition Commission. This
could include amendments to competition legislation to empower competition bodies to, for
example, consider media diversity and public interest issues in evaluating any media mergers.
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Please select your preferred option and motivate this.

Internet Solutions, Green Paper submission, pages 12-13
Broadband Infraco, Green Paper submission, page 11. Note that the ICASA Act states that ICASA may reach such an
agreement and must review it regularly.
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7.9 Consumer protection
Chapter 12 of the EC Act gives ICASA specific responsibility in relation to consumer issues and states,
for example, that the regulator must develop a consumer code of conduct and minimum standards
for end-user and subscriber service charters.
Several stakeholders said that duplication of roles between ICASA and the National Consumer
Commission needs to be resolved.
MTN said that the current provisions resulted in consumer confusion and increased the potential
regulatory burden on licensees and the possibility of being investigated by both ICASA and the
National Consumer Commission. It said that currently, for example, ICASA’s CCC is mandated to hear
complaints on alleged violations of the subscriber service charter developed by ICASA. The
Consumer Protection Act it said provides for complaints on similar issues to be handled by the
National Consumer Commission. The CPA did provide for exemptions and MTN proposed that ICASA
formally apply for an exemption for ICT sectors to “eliminate the duplication of redress for consumer
complaints”.68
The SACF stated that there should be a much closer relationship between the Consumer Commission
and ICASA.69 It further highlighted that there could be overlaps between ICASA, the Information
Protection Regulator established under the POPI Act and the National Consumer Commission and
asked whether or not a super Consumer and Information Protection body is established.70
The DG Murray Trust however suggested a more holistic intervention to strengthen provisions for
consumers “in a decisive and urgent manner so that the issues of the ongoing market failure and ineffective
competition that exists in the communications industry can be addressed ”. It suggested that an “ICT
consumer platform integrated at an inter-governmental level, as well as at agency level (USAASA, ICASA etc.)
71
would improve consumer representation in ICT policy and regulatory matters”. The Trust further

emphasised that it is critical that ICASA establish a Consumer Advisory Panel as required in law, and
said that legislation should require that all regulations have to be approved by this Panel before
being promulgated.72 Several organisations representing persons with disabilities endorsed the need
for a Consumer Panel to advise Council, and said it should include persons with disabilities.
WASPA said that self-regulatory bodies could play a role in dealing with consumer complaints and
that a close working relationship between industry bodies and the regulator could further this.73
Some submissions highlighted that the National Consumer Commission was not as yet fully
operational and that this exposed consumers to unfair action. It was noted, for example, that the donot-call register was not fully operational as required by the Act and that there could be an
increasing need to make provision for specific protection from unsolicited marketing. 74
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This includes Snail Attorneys, the SABC, Telkom and the SACF

OPTIONS: CONSUMER PROTECTION
Option One: Status quo
The status quo would be retained with concurrent jurisdiction on consumer related issues between
the National Consumer Commission and ICASA. Policy however would require that the two entities
have a closer working relationship and, among other things, conclude and review agreements on
concurrent jurisdiction every three years. ICASA would also be compelled to set up the consumer
advisory panel as required by law with representation from relevant stakeholders.

Option Two: Hand over responsibility to the National Consumer Commission
The responsibilities could be handed over to the National Consumer Commission or policy could
require that there is consultation with the Commission prior to development of any rules to ensure
that licence conditions adequately provide for regulation of consumer issues.

Option Three: Strengthen current provisions
ICASA’s consumer protection function would be strengthened. It could, for example, be given
greater enforcement powers and powers to compel disclosure from operators and required to
conduct and publish research on consumer-related issues.


Which option do you prefer? Please motivate your response. If you select option three please detail
how you propose current provisions could be strengthened.

Other related options




The policy and law could specifically provide for co-regulation as per WASPA’s suggestion and provide
criteria for approval by the regulator of self-regulatory Codes of Conduct and mechanisms to ensure
compliance.
Policy could re-emphasise the need for ICASA to establish a Consumer Advisory Panel and if necessary
outline the process and criteria to be considered in appointing this. It could also require that all
regulations have to be approved by such a panel.

7.10 Privacy
The increasing importance of ensuring that the privacy of end-users is protected has been raised in
several other sections of this Discussion Paper. Increased concerns around privacy are inevitable
given that providers and others can track online activity by users. It has also been noted that it will
become increasingly important to ensure transparent information to users of services and audiences
about protection of their information, and how this might be used.
The Protection of Private Information Act (POPI Act) was promulgated in 2013. It provides for the
establishment of an Information Protection Regulator to monitor and enforce compliance with the
Act (and with PAIA) and adjudicate on complaints on alleged violations.
The SACF in its submission highlighted the need for the Information Protection Regulator and ICASA
to cooperate and work together to ensure the privacy of data and individuals. It suggested that all
current institutions are reviewed to ensure coordination as “there are a lot of overlaps and duplication in

the current institutions and this should be avoided”.
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MTN also raised concern about possible joint
jurisdiction on privacy issues. It proposed that a MoU be signed between ICASA and the Information
regulator.
It should be noted that, while there are undoubtedly areas where coordination and cooperation
would be necessary, ICASA will also be “subject” to regulation by the Information Regulator as it too
will have to implement provisions on ensuring it protects data it holds and is subject to PAIA and
thus has to comply with provisions relating to this.


Is there a need for policy and law to require ICASA to sign and regularly review a memorandum of
understanding with the Information Regulator once it is established/

7.11 Protection of children, content standards and classification
As noted in the Audio and Audio Visual Content and Digital Economy Chapters new media and
services introduced with convergence, have implications for the approach to the protection of
children and the setting of broadcasting related editorial codes and content standards. These
Chapters/Policy Options Papers highlight the need for a closer working relationship between the
Film and Publications Board and ICASA in order to ensure, for example, a common classification
framework across the different sectors and to make it easy for audiences and users to know which
body to complain to.
The NAB stated that in view of convergence and the challenges this brings in relation to ensuring
common approaches to protection of children and setting of content standards across all platforms,
there is a need for organisations such as the FPB, the BCCSA and ICASA to review the way they work
collaboratively. It noted that the co-regulatory structures in place in broadcasting had worked well
over the years.76 The BCCSA in a supplementary submission said that it does work closely with the
FPB. The FPB stated that it had initiated a Regulators Forum to address these issues, but that this
could be formalised.
ISPA stated that it is important that content standards are clear, but that there would be a need for
discussion relating to online content. It noted that jurisdiction in relation to online content is
currently vested in the DTPS (with the ECT Act and take down powers) and with the FPB, with ICASA
having some jurisdiction as ISPs hold service licences. It proposed that the concurrent jurisdiction
issues be resolved and noted that it might be possible to develop a specialist content regulation
agency similar to those in other jurisdictions.
ISPA stated that in its view ICASA currently is primarily an economic and technical regulator “and
should focus on developing capacity in those areas given the crucial role it must play in policy
implementation and the implementation of the South Africa Connect Policy”. If ICASA were to play a
role in the application of content standards, ISPA said it would need to be sufficiently resourced. It
further suggested that the FPB is also inadequately resourced in this regard. 77
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How can policy and/or legislation ensure better coordination between the different regulatory and
classification bodies?

7.12 State-owned entities/companies
Other chapters/sections provide more detail on existing state-owned entities relevant to the sectors
covered and consider if their mandates are still relevant. The following state-owned companies fall
under the DTPS. 78

Figure 7: DTPS State Owned Companies
The National Broadband Policy has, as previously indicated, emphasised the need for better
coordination between the different entities through clear definition of roles, the integration of
planning, monitoring and evaluation and the development of institutional capacity. It has said that
rationalisation will remove administrative bottlenecks and unnecessary duplication.
In line with this, the DTPS is conducting a micro study on areas of duplication and possibilities for
rationalisation and has established a committee to specifically focus on this. The study will be
informed by the macro study of the Presidential Review Committee on State-owned Entities.
This Policy Review process does not want to duplicate the work of these committees and entities,
though stakeholders are welcome to make suggestions that they believe could assist in the process.

7.13 Conclusion
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Are there any other issues that need to be addressed in relation to the Institutional Framework?

The DTPS also has shareholding in some ECNS licensees such as Telkom and Vodacom.

