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SUBMISSION IN RESPONSE TO THE DISCUSSION DOCUMENT ON THE REVIEW OF UNIVERSAL SERVICE AND ACCESS OBLIGATIONS 

Notice in terms of section 4B of the Independent Communications Authority of South Africa Act No 13 of 2000 as amended  
Published as General Notice 807 of 2010 in Government Gazette 33467 
Submission date: 12 November 2010
1. Introduction 
1.1 Smile Communications (Pty) Ltd (“Smile”) welcomes the opportunity that has been provided by the Independent Communications Authority of South Africa (“the Authority”) to comment on the Discussion Document on the Review of Universal Service and Access Obligations (hereinafter referred to as “Discussion Document”) published on 17 August 2010.

1.2 Smile would like to take part in any public process that the Authority may wish to schedule on this matter.

1.3 We fully support the Authority’s initiative to undertake a review of the existing Universal Service and Universal Access Obligations (“USAOs”) regulatory framework for the purpose of assessing the extent to which the USAOs have been complied with and the effectiveness of the current model, and whether there should be a need for a revised USAO regulatory framework. We further commend the Authority for publishing a detailed Discussion Document as well as a comprehensive report on the level of compliance of licensees towards the USAOs as it provides a very good exposition of the current USAO regulatory framework.    
1.4 Unlike many other operators, Smile has made universal service its business. Smile intends to offer affordable communications services to the underserved people or communities of South Africa (SA). These are people who do not have access to essential communications services and earn R14 a day or less per day. To this end, Smile has engineered new and innovative means to do business to ensure that lower costs are passed on to end users.  Smile has successfully launched this service offering in Uganda and has commenced operational plans for rollout in Tanzania and Nigeria which will see the launch of Smile’s service offering in 2011.  Smile is also licensed in the Democratic Republic of Congo where it intends to rollout services as well.
1.5 The concepts of “universal service” and “universal access” are very key to Smile. We reiterate that the delivery of affordable communications services in a manner that achieves these two objectives is central to our business case.    
1.6 Smile believes that the introduction of models which will enable existing licensees to participate in more competitive processes for the provision of universal service and access projects with the necessary subsidies paid out from the Universal Service and Access Fund (“USAF”) may stimulate more operators to help government achieve its socio economic priorities in the sector. If this is the case then no USAOs, other than a requirement to contribute to the Fund, would be imposed upon licensees. This will align with the approach followed by other communications regulators such as the Uganda Communications Commission (“UCC”) and the Tanzania Communications Regulatory Authority (“TCRA”) who have successfully implemented a similar model
1.7 It is important to note at the outset that in light of the definition of USAO provided in 3.1 of the Discussion Document which states that USAO “can include various financial and other types of obligations imposed on licensees related to either their service or spectrum license,”  USAOs include contributions to the USAF. This is Smiles understanding of the term as applied throughout this submission.
1.8 We set out below our responses to questions posed in the Discussion Document.  
2. Detailed Comments in response to the questions posed in the Discussion Document
2.1. LEGISLATIVE AND REGULATORY ISSUES
2.1.1. Must licensees continue to carry USAOs? (In answering these questions you are requested to comment on whether broadcasters must carry such obligations).

2.1.1.1. Smile respectfully submits that existing licensees should not continue to carry USAOs other than contributions to the USAF, although they should have to honour the obligations that have already been imposed.  In this regard, we submit that the Authority must be cognisant of the change in the regulatory landscape.  Prior to liberalisation of the communications sector, few players enjoyed exclusive rights and access to key natural resources such as frequency spectrum, administered on behalf of the people of SA by the Authority.  In exchange for these valuable rights, Community Service Obligations (CSOs) and Universal Service Obligations (USOs) were imposed to ensure that the vast majority of South Africans were not neglected in the provision of communication services.  
2.1.1.2. The imposition of USOs and CSOs were aligned to sectoral socio economic priorities - whilst far from ignoble in nature, much less is to be said about the realisation of the imposed goals.   Despite it being incumbent on operators to have, amongst other things, provided internet access to thousands of rural schools, hospitals and clinics to date in a concerted and efficient manner with each other and government, not much has been done.  The same can be said about the provisioning of SIM cards and handsets to key governmental institutions.  Incumbent operators remain with the lion’s share of key scarce resources without fulfilling its obligation to the nation as was committed to, with most of these obligations not having much relevance with the effluxion of time.  Enforcement of these obligations has also not been successful.  
2.1.1.3. In light of the experience with CSOs and USOs, the Authority ought to consider other means to achieve the attainment of universal service and access.  Smile submits that liberalisation of the market and the facilitation of an effective regulatory environment with low interconnect rates, a proper facilities leasing environment and allowing for the access to spectrum by new entrants who have business models that will serve the poor would be the catalyst to ensure universal service and access at a more efficient level than the imposition of USAOs. Further, this approach is more commensurate with a liberalised communications sector and in SA we have more than hundred licensees in possession of Individual Electronic Communications Services (I-ECS) Licences and Individual Electronic Communications Network Service (I-ECNS) Licences.
2.1.1.4. Given the current structure of the electronic communications market in SA, the Authority should consider moving toward a system which will “allow the responsibility of universal access and service (UAS) provision to be able to be shared more proportionally as all players have an opportunity in the provision of UAS, typically through competitive mechanisms”
.     

2.1.1.5. With regard to broadcasters, we submit that they must carry USAOs given that broadcasting is one of the most pervasive means of communication. It is a nation shaper.  Companies like Multichoice should be able to provide educational channels to rural areas via satellite.  We further believe that in addition to the general obligations in relation to language, local content, diversity etc – they should make their Customer Premises Equipment (“CPE”), which is increasing becoming converged, available in areas where people are not currently serviced.  The Authority should put in place competitive tender processes that will urge broadcasters to ensure US and UA in the broadcasting space, matched according to the needs of the country in this regard.
2.1.2. If so:-

2.1.2.1. Which factors/considerations must be taken into account in determining whether a particular licensee or category of licence must carry USAOs or not? 

2.1.2.1.1. Given our response in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4 and 2.1.1.5  of this document, we submit that we cannot comment constructively on  factors/considerations that must be taken into account in determining whether a particular licensee or category of licence must carry USAOs or not. 
2.1.2.1.2. However, we believe that operators who were given USAOs in terms of their converted licences should either deliver on them or be held accountable to the country for non compliance of their obligations through the imposition of severe penalties by the Authority.  
2.1.2.2. Which licensees (electronic communications network service (“ECNS”), electronic communications service (“ECS”) and/or Broadcasting Licensees (“BS”) must carry the USAOs, taking into account the answer to 2.1.2.1.1. 
2.1.2.2.1. We refer the Authority to our responses in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, 2.1.1.5 and 2.1.2.1.2 of this submission. 
2.1.2.3. Should all licensees or some continue to carry USAOs (ECNS, ECS and BS) or which, if not all, must carry USAOs? Please indicate what the role of licensees no longer carrying USAOs should be towards the goal of achieving US/UA. You are requested to provide reasons for your answers.
2.1.2.3.1. We refer the Authority to our responses in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, 2.1.1.5 and 2.1.2.1.2 of this submission.  
2.1.2.3.2. We further submit that the Authority must ensure that those operators with USAOs at this point in time fulfil their obligations.  The Authority should then conduct an analysis of the sectoral socio economic needs post this analysis and then evaluate if the imposition of USAOs should continue, which in our view should not, or in the case of Fund, the level of contribution.  
2.1.2.3.3. However, operators with USAOs already imposed on them must be held accountable to the people of South Africa for non compliance of their obligations through the imposition of severe penalties by the Authority.  In revising the framework for the imposition of USAOs, the Authority ought to determine a method in which it will be able to enforce appropriate penalties against non compliance in respect of USAOs already imposed.
2.1.2.3.4. With respect to new licensees, we believe that their role towards the attainment of Universal Service/Universal Access (“US/UA”) will be better achieved through their effective participation in competitive tender processes for the allocation of subsidies in relation to US/UA projects which prioritise the provision of affordable communications services to underserved communities or people regardless of their areas. It is critical at this stage that the Universal Service and Access Agency of South Africa (“USAASA”) finalises the framework/process for the award of competitive tenders for US/UA projects in terms of section 90 of the ECA. 
2.1.2.3.5. We further believe that the establishment of Public-Private Partnership (PPP)
 between the South African government and licensees will assist in the attainment of universal service and universal access goals in the country. However, such ventures will require the establishment of competitive process for the selection of the licensee who will partner with the government in the execution of the relevant US/UA projects. PPP has been successfully implemented in countries such as Malaysia where the Government of Singapore recently announced a competitive tender for the construction of a national broadband network infrastructure to carry next generation services offering up to USD 500 million
. 
2.1.2.4. Do you submit that licensees falling within the same category of a licence must carry the same obligations, including similarity in terms of nature and quantity? You are requested to refer to experiences encountered in the implementation of the existing obligations, if any. 

2.1.2.4.1. Based on our response in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4 and 2.1.2.1.2 of this submission, we are not able to constructively comment on this question.     
2.1.3. What approach should be carried in respect of USAOs imposed under the Telecommunications Act which was not carried over into converted licences issued under the ECA? You are also requested to consider what should happen to such obligations which were not carried over into the converted licence. 
2.1.3.1. Smile believes as a first step, the Authority must ensure that those operators imposed with USAOs to date fulfil their obligations and must be held accountable to the people of South Africa for non compliance of their obligations through the imposition of severe penalties by the Authority as discussed above. This should be taken into account in revising the framework for the imposition of USAOs.
2.1.4. What kind of obligations must be imposed on the licensees that you submit need to carry USAOs? You are requested to refer to experiences in implementing the existing obligations, if any, that you think must be taken into account in determining obligations that individual licensees or licences have to carry. You are requested to deal with BS licensees separately in your answer; 

2.1.4.1. Taking into account our responses in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, and 2.1.2.1.2 of this document, we submit that we are not in a position at this stage to determine what kind of obligations must be imposed upon them. 
2.1.4.2. With regard to broadcasting licensees, we refer the Authority to our response in point 2.1.1.5 of this submission. 
2.1.5. Would you submit that there is currently a clear or sufficient link between USAOs and the processes undertaken by USAASA and the MDDA in terms of the ECA? You are requested to provide full details in your answers. 

2.1.5.1. Smile is of the view that there is not a clear link between USAOs and the processes undertaken by USAASA and the Media Development and Diversity Agency (“MDDA”) in terms of the ECA and Media Development and Diversity Agency Act No 14 of 2002 (MDDA Act). This is based on the fact that these two agencies’ mandates do not have a direct influence on USAOs but they do have a supportive role in terms of guidance, support and advice on US/UA goals and initiatives in the country. This is supported respectively by section 82(4) (f) of the ECA and section 3(Vii) of the MDDA Act. 
2.1.5.2. Section 82(4) (f) provides among others that “the Agency must when so requested by the Authority, advise the Authority on any matter relating to universal access and universal service”;

2.1.5.3. Section 3(Vii) states that “the objective of the Agency is to promote development and diversity in the South African media throughout the country, consistent with the right to freedom of expression as entrenched in section 16 (1) of the Constitution and for that purpose to liaise with other statutory bodies such as the Independent Communications Authority of South Africa and the Universal Service Agency”;

2.1.5.4. If not so what would you submit has to be done to improve the harmonisation of those processes towards the achievement of the goal of USAOs? 

2.1.5.4.1. Smile is of the opinion that an amendment of the ECA would have facilitated the harmonisation between USAOs and the processes undertaken by USAASA in particular as it would have empowered USAASA to coordinate, manage, and monitor all USAOs.  
2.1.6. What should happen to the obligations which were not completed or implemented at the time of the conclusion of the licence conversion or were not carried over into the converted licences and those that were carried over into the converted licences, where applicable, and new ones which were imposed upon conversion of the licence, where applicable? 

2.1.6.1. With respect to the obligations which were not completed or implemented at the time of the conclusion of the licence conversion or were not carried over into the converted licences, we refer the Authority to our previous comments in point 2.1.3.1 of this submission.

2.1.6.2. However for those obligations which were carried over into converted licences, Smile reiterates its view that licensees who are still required to comply with USAOs in terms of their converted licences should be accountable to the people of South Africa for non compliance of their obligations through the imposition of severe penalties by the Authority.  In revising the framework for the imposition of USAOs, the Authority ought to determine a method in which it will be able to enforce appropriate penalties against non compliance of USAOs already imposed.
2.1.6.3. Would you submit that licensees should carry an obligation to maintain the obligations that have already been implemented?  

2.1.6.3.1. It is our view that it depends on the way the obligation was worded in the licensees’ license. However, as a principle, Smile believes that operators who have to comply with USAOs in terms of the licence conversion must do so. Should it be established that the licensees are not compliant with USAOs; the Authority must impose severe penalties to ensure compliance.  
2.1.6.3.2. Going forward, we reiterate that operators should no longer carry USAOs. We refer the Authority to the comments made in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, of this submission. 
2.1.7. Must licensees continue to make a contribution into USAF? 

2.1.7.1. Smile submits that licensees should continue to make a contribution to the USAF as per section 89(1) of the ECA
 and sub-regulation 3(1) of the regulations in respect of the prescribed annual contributions of licensees to the Universal Service and Access Fund published in Government Gazette 31499
 as this will enable the USAF to subsidize US/UA projects in the country.  
2.1.7.2. However, we believe that USAASA must ensure that the money contributed to the Fund is not underused or applied in an inefficient manner. The Fund should be the primary source of achieving universal service and access, and obligations should only be used where the Fund cannot meet the identified gaps.
2.1.7.3. If so, taking into account your answers above on whether licensees should carry or not carry USAOs, would you submit that the existing amount of contribution is or would be sufficient?
2.1.7.3.1. Smile respectfully submits that the existing amount of contribution of licensees to the USAF is sufficient enough to subsidize various US/UA projects in the country. Should the need arise for a review of the current contribution to the USAF the Authority will have to embark on a consultative process as per section 89(2) of the ECA – any review would have to be based on a detailed assessment of the market access gap and the true access gap and would have to be aligned with the national universal service strategy.
2.1.7.4. If not so from which sources do you think the USAF should be funded? 

2.1.7.4.1. As stated in point 2.1.7.1 of this document, we reiterate our view that licensees should continue to pay their contributions to the USAF as per the relevant legislation and regulations. 
2.1.7.5. If you submit licensees should not continue to carry USAOs, what would you submit the role of licensees should be towards contribution to the goal of US/UA? 

2.1.7.5.1. We refer the Authority to our comments in points 2.1.2.3.4 and 2.1.2.3.5 of this document. Licensees by their very nature of their participation in the market, make a contribution to universal service and access. Smile, in particular, with its strategy of addressing underserved people or communities, through its core business, contributes to the goal of universal service and access.
2.1.7.6. If you submit that licensees should continue to carry USAOs, would you submit that such obligations must be adjusted up in view of the relief from contribution into the USAF? 

2.1.7.6.1. As stated in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, 2.1.2.1.2 and 2.1.7.1 of this document, we humbly reiterate that licensees should not continue to carry USAOs and they should continue to make their contribution to the USAF. 
2.1.7.6.2. However, the licensees who are still required to comply with USAOs in terms of their converted licences must continue to pay their contributions to the USAF as this is a legal requirement as per section 89(1) of the ECA.  
2.1.8. Which concepts or terms used in the ECA that have a bearing on USAOs and/or the USAF must be defined or amended? You are requested to refer to difficulties encountered in implementing or interpreting such terms and/or concepts, if any. 
2.1.8.1. Smile respectfully submits that it is critical that the terms “under-serviced area” and “needy person” used in the ECA be defined by the relevant authority (i.e. Minister of Communications and the Authority) as they have a bearing on the USAF. 

2.1.8.2. Our proposal is based on the fact that much controversy emerged in the past about the inconsistent definition of the term “under-serviced area” in Cell C, Vodacom, and MTN’s Mobile Cellular Telecommunications Service (MCTS) Licence. This has further led to a dispute between MTN and Cell C in 2007 over the rollout of community service telephones (“CSTs”) by Cell C in some areas not considered as “under-serviced area” by MTN. Based on this, it is Smile’s view that the same difficulties encountered around the lack of a consistent definition of “under-serviced area” may come forward again in the identification of beneficiaries and the payment of subsidies by the USAF to I-ECNS licensees and Broadcasting Service (BS) Licensee for the purpose of financing the construction and extension of ECN in under-serviced areas as prescribed by section 88(1)(b) of the ECA.  
2.1.8.3. Further to this, Cell C has also raised in the report
 accompanying the Discussion Document some challenges in relation to the rollout process due to the lack of a definition of “needy person”.  In light of this, we believe that the USAF may be subjected to various challenges should subsidies be provided to “needy persons” as various meanings can be assigned to “needy person” in the absence of a definition in the ECA.          
2.1.8.4. Smile further submits that the Authority in defining the term “under-serviced area” should focus more on affordability as a key challenge to the attainment of US/UA. As such an underserviced area should be defined with reference to population, size and the nature of the people (including LSM, income, expenditure) living in such areas, and not strictly to conventional geographical definitions like rural and urban, townships, etc, or even wards or municipalities. This will be in line with the approached followed by countries such as Malaysian which defines “under-serviced area”
 in taking into account affordability issues which pose the greatest barrier to achieving universal access. 
2.1.8.5. We additionally propose that the Minister of Communications (“the Minister”) should determine the type of “needy persons” as per section 88(4) of the ECA.
 Such definition of “needy person” should strongly focus on individual or household with low income revenue of below R14 per day for example, who cannot afford the current price of communication services irrespective of their geographic locations or communities. The category of persons who should be eligible to apply for subsidies on behalf of “needy persons” must include I-ECS and I-ECNS licensees who have as a key goal the reduction of prices and provision of services to all consumers. 
2.1.9. Which method has to be used in defining or amending such terms and/or concepts, including whether in the ECA itself, by ICASA, USAASA or any other relevant body?

2.1.9.1. Given our above proposal to have a definition of the term “under-serviced area” and “needy person”. We believe that the appropriate method for defining these terms is an extensive public process initiated by the Authority with the stakeholders in order to obtain a greater participation on the issues around the definition of “under-serviced area”. 

2.1.9.2. Section 88(2) of the ECA
 indirectly envisages that the Authority in publishing regulations on the definition of “under-serviced area” will embark on a public process with the stakeholders. Section 4(4), (6)
 of the ECA further makes it clear that the Authority must engage in a public consultation prior to the finalisation of any regulation.  
2.1.9.3. Notwithstanding the fact that section 88(4) of the ECA does not make it compulsory for the Minister to engage in a public consultation process prior to issuing determinations on “needy persons”. We however suggest that the Minister engages with USAASA and the industry on the work done around the definition of “needy person” in order to inform its determination on what is a “needy person”.  
2.2. IMPLEMENTATION ISSUES
2.2.1. Would you submit that the current USAO’s implementation system needs to be maintained (in the absence of a move towards a new model)? In this regard, you are requested to express your views also on the initial processes for the development and determination of the USAOs and the processes for the co-ordination and actual rollout of the USAOs.
2.2.1.1. As discussed earlier in this submission, we are of the view that the current USAO’s implementation system has to be changed for a system which will enable current licensees to participate in more competitive process for universal service and access projects with the necessary subsidies paid out from the USAF and no USAOs other than a requirement to contribute to the Fund, should be imposed upon licensees. 
2.2.1.2. Given the above, we suggest that the Authority adopts the proposed model 3
 described in the Discussion Document as it caters for a liberalised environment such as SA and will create a level playing field in the electronic communications sector. However, the model 3 must incorporate that licensees who have currently USAOs attached to their licences must comply with them.   

2.2.1.3. As a result, we propose the following amendment to model 3: 

“Current licensees no longer have USAOs attached to their licences and have to pay towards the USAF. However, the licensees who have currently USAOs attached to their licences must comply with them. USAASA manages and administers the Fund and the US and UA projects and ICASA has no further involvement in the determining, and monitoring, compliance of USAOs” 

2.2.1.4. Model 3 is the one adopted by Uganda, where Smile is licensed, which is regarded as one of the best universal systems in the African continent and the world. In Uganda operators have no license obligations, but must all contribute to the Fund which is responsible for meeting the market access gap. The same model is used in Tanzania where Smile is also licensed and the Fund is expected to be operational in 2011. In this case, operators like Smile who are well suited to rollout ‘obligations’ and provide solutions that meet the access gap, can compete for subsidies to enable them to rollout universal service and access solutions based on their capabilities.
2.2.2. If so are there any areas that need improvement in the: 

2.2.2.1. Determination of USAOs? Please provide full details.

2.2.2.1.1. Given our response in points 2.2.1.1and 2.2.1.2 of this document, we submit that we are not in a position to advise the Authority on any areas that need improvement in the determination of USAOs. It is our view that the Fund should be managed well and should be the primary means of addressing universal service and access targets. USAASA should make sure that it puts in place mechanisms for operators to be able to access the Fund should they wish to assist in the rollout of universal service and access.
2.2.2.2. Coordination of USAOs? Please provide full details. 

2.2.2.2.1. Based on the responses in points 2.2.1.1 and 2.2.1.2, and 2.2.1.3 of this submission, Smile is of the view that coordinating USAOs can be very challenging for a regulator as well as for operators in light of the many factors that affect the successful and sustainable rollout of universal service solutions. Obligations are likely to be imposed for only one aspect of universal service/access (e.g. provision of 3G network, provision of dongle, etc) when in fact a holistic solution is needed that goes beyond the scope of a licence. As such, only those licensees who, like Smile, are willing to provide a holistic solution will bid for subsidies from the Fund.   

2.2.2.3. Monitoring and evaluation of USAOs? Please provide full details.

2.2.2.3.1. We refer the Authority to our response in point 2.2.1.1., 2.2.1.2, and 2.2.1.3 of this document. Again, it is difficult for a regulator to monitor and evaluate USAOs on a regular basis without conducting a comprehensive audit which is resource intensive. However, monitoring the use of the Fund is a lesser administrative burden. We therefore suggest that monitoring and evaluation of the Fund is easier than monitoring USAOs. 
2.2.3. If not so please identify the shortcomings and/or problems associated with the current system. 

2.2.3.1. As evidenced in the Discussion Document, generally there has been very minimal compliance with USAOs by licensees. This is due to the fact that the current USAO’s implementation system has some shortcomings such as:  

· Absence of a mechanism to monitor and evaluate the level of compliance with USAOs by licensees; 

· Lack of definition of terms such as “under-serviced area” and “needy person” have led to various challenges in implementing USAOs;  
· No clear definition of “universal service” and “universal access until the publication of the Ministerial’ determinations on 08 February 2010; 
· Delay experienced by licensees in the approval of implementation plans for rollout of USAOs by the Authority; 

· The imposition of USAOs is not informed by a clear US/UA strategy document; 
· No clear link between the processes undertaken by USAASA with respect to US/UA and the ICASA imposed USAOs  
2.2.3.2. Given the above, we reiterate our view that the current USAO’s implementation system has to be changed in favour of a system which will enable current licensees to participate in a more competitive process for universal service and access projects.  In terms of this approach, the necessary subsidies will be paid out from the USAF and no other USAOs will be imposed upon licensees. However the proposed system must require that operators who were imposed USAOs in terms of their converted licences should continue to carry them and ensure compliance with them. In case of non-compliance, the Authority must impose severe penalties upon those licensees. 
2.2.4. As stated in the ECA, should only the ECNS licensees be eligible for the competitive tendering process for US and UA projects? 

2.2.4.1. In line with our proposal to the Authority to adopt the amended model 3 described in the Discussion Document, we submit that current licensees should be eligible for the competitive tendering process for US/UA projects as long as their license enables them to provide the service that is being tendered for. However, this will necessitate an amendment of section 90 of the ECA to allow for such change. 
2.2.4.2. If yes, state why

2.2.4.2.1. Not applicable.
2.2.4.3. If no:-

(a) Should any other licensees who carry USAOs also be considered? 
2.2.4.3.1. Smile submits that current licensees who are permitted to provide a service should be eligible for the competitive tendering process for US/UA projects in so far as the tendering process relates to such service. 
(b) Should this be broadened to include other non-licensed qualified contenders as a way of opening up the market further? 
2.2.4.3.2. Smile respectfully submits that non-licensed qualified contenders shouldn’t qualify for competitive tendering process for US/UA projects on the basis that they are not licensed entities in terms of the ECA. If they want to participate in the process, they should acquire the relevant licences (I-ECNS licence) as per the relevant provisions of the ECA.
2.3. POLICY ISSUES
2.3.1. As regards the recommended model, can it be implemented under the existing provisions of the ECA? 
2.3.1.1. If so, please provide full details. 
2.3.1.1.1
Smile is of the view that the amended model 3, i.e. Pay and No Play, can be implemented under the existing provisions of the ECA as it is. The ECA provides that ICASA discretion on whether or not to impose USAOs (other than the Fund contribution). In all cases ICASA “may” impose and take into account obligations and if ICASA chooses model 3, it therefore will not exercise such right other than the prescription of the contribution to the Fund as per section 89(2). 

2.3.1.2. If not so, please indicate whether a legislative amendment would be required and identify provisions of the ECA that need to be amended and/or new provisions that need to be introduced. 
2.3.1.2.1. We refer the Authority to our comments in point 2.3.1.1.1 of this submission. 
2.3.2. What should be the focus areas of USAOs in terms of infrastructure and services? 
2.3.2.1. Taking into account our comments in points 2.1.1.1, 2.1.1.2, 2.1.1.3, 2.1.1.4, 2.1.1.5 and 2.1.2.1.2 of this submission, we are not in a position to constructively comment on this question pending an assessment of the market access gap. Should the analysis prove that the challenge in South Africa is with respect to infrastructure – this should be prioritised. It is our view, however, based on our own internal analysis, that affordability is a key universal service challenge in South Africa, which can be addressed through the provision of low cost networks. 
3. Conclusion 
3.1. Smile welcomes the opportunity that has been provided by the Authority to comment on the Discussion Document. 
3.2. Smile reiterates its view that all licensees should not longer carry USAOs other than a requirement to contribute to the Fund, given the current structure of the electronic communications sector with more than hundred licensees having the same licences and the need to establish a level playing field.

3.3. Smile submits that the licensees who are required to comply with USAOs in terms of their converted licences should continue to carry them. Should it be established that they did not comply with USAOs; the Authority should consider imposing severe penalties as per the relevant legislation or regulations. 

3.4. Smile further submits that the Authority must consider adopting the amended model 3. This will align with the approach followed by the UCC in Uganda who has successfully established similar model.[image: image2.png]



� ICT Regulation Toolkit: 3.1.1 Universal service at the time of monopoly


� A Public-Private Partnership is a cooperative venture between the public and private sectors, built on the expertise of each partner, which best meets clearly defined public needs through the appropriate allocation of resources, risks and rewards (� HYPERLINK "http://www.ictregulationtoolkit.org/en/Section.3288.html" �http://www.ictregulationtoolkit.org/en/Section.3288.html�). �


� � HYPERLINK "http://www.ictregulationtoolkit.org/en/Section.3288.html" �http://www.ictregulationtoolkit.org/en/Section.3288.html� last visited on 06/11/2010


�  Section 89(1) of the ECA states that “subject to subsection (3), every holder of a licence granted or considered to have been granted in terms of chapter 3 must pay, in addition to any other fees contemplated in this Act or the legislation, the prescribed annual contributions of the licensee’s licensed activity to the Universal Service and Access Fund”.





� Sub-regulation 3(1) of the regulations in respect of the prescribed annual contributions of licensees to the Universal Service and Access Fund provides that “Every holder of a licence granted in terms of Chapter 3 or converted in terms of Chapter 15 of the Act, must pay an annual contribution of 0.2% of the annual turnover, derived from the licensee's licence activity, to the Fund”. 








� BMI-TecKnowledge and Mkhabela Huntley Adekeye Inc., “USAO Compliance Review of  Licensees for ICASA”, published in March 2010, pg 29


� The Malaysian Communications and Multimedia Commission defines “under-serviced area” as: 


“an area where the penetration rate for PSTN subscribers in Malaysia is 20% below the national penetration rate; or


 Any locality where, in the opinion of the Commission, applications services are not sufficiently available to the community at large” 


Source:  � HYPERLINK "http://www.mcmc.gov.my" �www.mcmc.gov.my�





�  Section 88(4) of the ECA states that “ the Minister may, for the purpose of payments referred to in subsection (1)(a), by notice in the Gazette determine-


types of needy persons to whom assistance may be given; 


the persons who must apply for assistance and the manner in which such applications must be made; 


the manner in which and persons to whom subsidies may be paid.


� Section 88(2) of the ECA states that “the Authority must, by regulation, for purposes of subsection (1) (b), define under-serviced area.





� Section 4(4) of the ECA provides that “the Authority must not less than thirty (30) days before any regulations is made, publish  such regulation in the Gazette, together with a notice –


declaring the Authority’s intention to make that regulation; and 


inviting interested parties to make written representations on the regulation.





Section 4(6) of the ECA further states that “the Authority may conduct public hearings in respect of a draft regulation”. 


� Discussion Document on the Review of Universal Service and Access Obligations published in Government Gazette No 33467, pg 63
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