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1.
INTRODUCTION

1.1 The National Association of Broadcasters (the NAB) is the leading representative of South Africa’s Broadcasting industry. The NAB aims to further the interests of the broadcasting industry in South Africa by contributing to its development. The NAB membership includes:

· Three television public broadcasting services, and eighteen sound public broadcasting services, of the South African Broadcasting Corporation of South Africa (the SABC);

· All the commercial television and sound broadcasting licensees;

· Both the licenced common carrier and the selective and preferential carrier broadcasting signal distributors; 

· Over thirty community sound broadcasting licensees, and the first licensed community television broadcasting service, Trinity Broadcasting Network (TBN).
1.2 On 17 August 2010, the Independent Communications Authority of South Africa (the Authority), published in Government Gazette number 33467, General Notice number 807 (the Notice), a notice in terms of section 4B of the Independent Communications Authority Act, Act 13 of 2000 (the ICASA Act), outlining the Authority’s Discussion Document on the review of the Universal Service and Access regulatory framework including the existing universal service and  access obligations framework (the Discussion Document). 

1.3 The NAB in responding to the Discussion Paper, will not address specific questions as the content of the questions does not deal only with broadcasting services, but shall instead focus on understanding the concept of universal service and access in regard to broadcasters, problems in implementing universal service and access obligations  targets and the implications of digital switchover for universal service and access. 

1.4 The NAB would like to thank the Authority for the opportunity of making its written submission in respect of the Discussion Document. The NAB would like to be given the opportunity to participate in oral representations, should the Authority deem it fit to hold oral representations in respect of this process.

2.
CONCEPTS: UNIVERSAL SERVICE AND ACCESS OBLIGATIONS

2.1
Historically, the concepts of universal service  and universal access have been applied in the telecommunications sector, and universal service obligations were set for service providers. The concept of universal service envisages  a service which is:
· available;

· for everyone;
· offered under identical conditions; and 

· offered at an affordable price.

2.2
The traditional aim of universal service policies is to facilitate “universal availability of connections by individual households to public telecommunications networks”. This means that universal service is measured against the availability of ICTs in homes, such as the percentage of households with a telephone. 
2.3
Universal access, on the other hand, is aimed at enabling conditions where each citizen has a reasonable means of access to a publicly available telephone, such as public pay telephone, community telecentre or community internet centres. Universal access is measured based on numbers of people with access to publicly available ICTs, such as telephone lines per 100 people.  In some countries universal access is defined in terms of distance (e.g. public telephone within 20 kms), while in others it is defined  in terms of time (e.g. telephone access within 10 minute walk).

2.4
The primary difference between the two concepts is that universal service is focused on the availability of services at a household level, whereas universal access aims to have basic telecommunication services available at a community level. This is why developed countries tend to pursue policies aimed at universal service, whereas, developing countries tend to start with a more achievable aim of universal access. However, in essence both concepts are similar in that they are aimed at defining a minimum level of service at specified quality to all users at an affordable price.

2.5
Initially the main objective of universal access and service was to provide a universal telephone service. However, in the twenty first century these objectives have evolved and become closely linked to the concepts of modernization and the information society. The central premise now is that ICTs play a fundamental role in enabling a person to participate fully in the modern society and therefore everyone should have access to a basic level of ICT facilities and service. The result is that the modern understanding of universal access and service in some countries now also includes access to the Internet, although because of different levels of development there are different ideas about which ICT services are basic and which are value-added.
 It is clear though that access to information is critical for development, and that access to information through ICT infrastructure may become the new measurement tool for universal access and service policies going forward.

2.6
In South Africa, a priority for the government after 1994 was the extension of basic services to the vast majority of people who had not received these services under apartheid. The Reconstruction and Development Programme (RDP) set objectives for each of these utilities offering basic services (including telecommunications) to be achieved in the first decade of democratic government and national departments created policies aimed at means to achieve these targets. The strategy selected in most sectors was to set individual residential service targets (universal service) and targets for community service outside of individual households (universal access).
 
2.7
In the context of convergence the concepts of universal service and access have sometimes been transplanted to broadcasting without due consideration being given to the fact  that broadcasting policies and laws generally have fundamentally different requirements to telecommunications.
2.8
In telecommunications the objective is about access to services and the networks they operate on.  There is no attempt to regulate the content that is transmitted via those services. In contrast, with broadcasting, government is concerned about not only access to those services and networks by citizens, but also about the content that citizens will be receiving. This policy concern does not arise from universal service and access concepts, but rather from the public interest standard which is a broader concept.  Internationally, the public interest standard and consequent licence obligations have mostly related to the following: diversity of programming, political debate, localism (serving local communities' need for expression) children’s educational programming, access to persons with disabilities, and equal employment opportunity (in the workplaces of licensees).
2.9
Public interest obligations, in the broadcasting sector were set out for the first time in South Africa in the Independent Broadcasting Authority’s (IBA) Triple Inquiry Report, 1995. The IBA identified a number of public interest values:

· Universal access – the availability of broadcasting services to all citizens, which related not only to simple access to information, but extended the notion to include the quality of the information received.

· Independence – independence of the regulator from state and commercial interests and editorial freedom of broadcasters. 

· Diversity – diversity of media functions, diversity of content within these,  the representation of different groups and people in society, and geography or locale.

· Equality – the media should reflect different groups in society equally or equitably.

· Unity – nurturing a sense of nationhood within a wider context of globalization.

2.10
The 1998 White Paper on Broadcasting also supported the notion of public interest obligations and noted that the public interest was a collective responsibility of the public, commercial and community broadcasters.  However, the Paper acknowledged that in meeting the public interest, different levels of public interest obligations and responsibilities would be imposed on such broadcasters. A higher level would be appropriate for public broadcasting and community broadcasting, and lower levels for free-to-air commercial broadcasting, and particularly subscription broadcasting.
2.11
In the view of the NAB, the public interest obligation is a broader concept than universal service and access particularly in the broadcasting sphere. This is key to understanding why it is more difficult to define obligations on broadcasting licencees, where standards of affordability, accessibility and availability have not been allowed in the same way as in the telecommunications sector. The Discussion Paper    attempts to integrate elements of the public interest standard into the Universal Service and Access whereas it should be the case that the Authority would be best served by continuing with the current approach of universal service and access is  one element of the public interest obligations that are imposed on licensees in the broadcasting sector. Universal service and access to broadcasting, as a concept, should in our view be limited to access to a basic broadcasting service and access to the signal transmission network. 
2.12
The NAB submits that it makes no sense to attempt to set universal service roll-out targets for broadcasters at the household level in their licences. Nor would it make sense to set universal access targets for broadcasters beyond the coverage areas determined by their licensed frequency spectrum. At best one can view universal access as a public interest goal that is the collective responsibility of the public, commercial and community broadcasters, and which is achieved through the assignment of radio frequency spectrum by the Authority. Universal access for broadcasting can then be seen as the minimum broadcasting services required to be available free-to-air at a community level. Those licensees such as the SABC who do have universal service obligations in their licences are compelled to apply for radio frequency spectrum to expand their networks, whether or not there are sufficient viewers or listeners to justify the expense of erecting transmitters in these areas which are set by a percentage of national coverage rather than number of households. The Authority must be cognizant of the fact that unlike with telecommunications services, broadcasting services are received free of charge by household, in the exception of subscription broadcasting.
2.13
The NAB is also of the view that broadcasters contribute sufficiently to universal service and access through contributions to the Universal Service and Access Fund (the USF), as well as to the Media Development and Diversity Agency (the MDDA), without the need for further universal service and access obligations being imposed in their licences.
2.14
Furthermore, the NAB is of the view that no legislative amendments are required to the Electronic Communications Act (the EC Act) to implement the above proposals, as the Act clearly sets out the required framework and provides the Authority with sufficient discretion to impose or not to impose universal service and access obligations on licensees. In addition, legislation does not vest the policy maker with the power to make any determinations in relations to broadcasting service licencees. The EC Act is very specific in its provisions for the need for the Minister to make determinations on what constitutes universal service, and universal access. In terms of the EC Act, the Minister’s determinations are limited to electronic communications services and electronic communications network services, and broadcasting services are excluded.

3.

DIGITAL TV SWITCHOVER

3.1
In South Africa, the policy focus of government in the forthcoming move to digital broadcasting has been on digital terrestrial television (DTT).  The focus on DTT is not entirely appropriate, since there are more radio listeners than television viewers in the country. NAB has in previous submissions indicated that in the interests of sound broadcasting services, policy attention also needs to be paid to how the switchover to digital sound broadcasting services should take place.  However, this point will be addressed in other forums, and we shall confine ourselves here to the more immediate dilemma of digital television.

3.3
The NAB would submit that in the short term there may be problems with access to the terrestrial digital broadcasting signal, especially in those few areas where due to frequency scarcity analogue to analogue migrations might have to be effected first before digital transmissions can commence.  However, in the long term, the roll-out of terrestrial digital broadcasting transmissions combined with satellite digital broadcasting will provide in any event, afford a form of universal access in so far as access to signal and the resulting footprint is concerned in South Africa. In any event, the Authority has already set ‘access to signal’ network roll-out targets in the DTT Regulations.
3.4
We turn now to the issue of access to content. Normally, access to free-to-air content is simply achieved by owning a television set, but in the case of digital television a set-top-box is required to convert the digital broadcasting transmissions to analogue feeds for the analogue television set. The set-top-box can be viewed as being an intermediate technological solution until such a time that the set top box and analogue television set are potentially replaced by an integrated digital television. Studies done in the past have suggested that over 4.4 million television households in South Africa will be unable to migrate to digital broadcasting on the price of the set-top-box alone, potentially causing a digital divide in broadcasting. This means that after the switch-off of the analogue signal almost half the television households in South Africa could be left with access to signal but no access to content because they cannot afford the set-top-box.  This is a universal access issue that cannot be addressed by broadcasters which do not manufacture or sell set-top-boxes in terms of their licences. 
3.5
Government is seeking to address this dilemma through policy that will put in place a subsidy scheme for low income television households. The NAB supports this vision and recommends that every effort be put in place for the subsidy to be made available from the USF. This too will assist in achieving the targets for universal service and access in broadcasting.
4.
GENERAL OBLIGATIONS IMPOSED ON BROADCASTERS

4.1
The EC Act has as an objective that broadcasting services when viewed collectively must promote the provision and development of a diverse range of sound and television broadcasting services on a national, regional and local level that cater for all language and cultural groups and provide entertainment, education and information.  To this end, the music and television content regulations provide for quotas in respect of public, community, commercial and subscription broadcasting. 

4.2
ICASA has also prescribed regulations, in terms of Chapter 3 of the EC Act, a Code dealing with people with disabilities.  These regulations prescribe that broadcasting service licensees must ensure that their services are available and accessible to people with disabilities.  The effectiveness of the services must be monitored and licensees must report on an annual basis on the progress of the implementation of the basic standards prescribed for broadcasting service licensees. The regulations prescribe options for making broadcasting services more accessible.
4.3
In terms of the MDDA Act, the Board of the MDDA is required to identify historically disadvantaged communities and persons that are not adequately served by the media, and to make subsidies accordingly.  Although the concepts of universal service and access do not exist in the MDDA Act, we consider it important to raise the fact that broadcasters already contribute, through this body, to similar goals as those envisaged by universal service and access.

4.4
The “must carry” obligations that some broadcasters have assumed are of course, also relevant to a consideration of the role that broadcasters play in achieving some form of universal service and access.

4.5
Sound broadcasters broadcast their content in particular formats so as to meet and service the needs of the particular communities within their footprint.  In some cases this requires that they broadcast in local languages.  This too, in the context of concerns about content, assists in the adoption of broadcasting services.

4.6
In the circumstances, the NAB is of the view that broadcasters already contribute to universal service and access without the need for further universal service and access obligations being imposed in their licences, even were this to be practically possible (given their licence and frequency restrictions) or commercially sensible (given the relationship that free-to-air broadcasters have with their viewers), and in the case of SABC, a different regime altogether applies.  

4.7
No legislative amendments need to be made to the EC Act in order to implement the above views, as the EC Act clearly sets out the required framework and provides the Authority with sufficient discretion to impose or not to impose universal service and access obligations on licensees.

5.
CONCLUSION

5.1
The NAB would again like to thank the Authority for the opportunity to comment on the Discussion Paper. The NAB trusts that the Authority will take cognisance of the submissions made in this representation, in addressing these issues as they pertain to broadcasting in South Africa.
5.2
In particular the NAB would be grateful if the Authority will consider the extent to which broadcasters already carry significant obligations which, in the context of the traditional definitions of universal service and access, contribute significantly to the achievement of targets in this regard.
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