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SUBMISSION BY MWEB IN RESPONSE TO DISCUSSION DOCUMENT: UNIVERSAL SERVICE AND ACCESS OBLIGATIONS REVIEW 

1 INTRODUCTION

1.1 MWEB Connect (Proprietary) Limited ("MWEB") is grateful for the opportunity the Independent Communications Authority of South Africa ("the Authority") has given it to comment on the Discussion Document on Universal Services and Access Obligations Review ("the Discussion Document").

1.2 MWEB would welcome the opportunity to make oral submissions to the Authority on the Discussion Document, if public hearings are to be held as part of the consultative and participative process.
2 Discussion document and supporting documentation
2.1 MWEB has reviewed the Discussion Document and supporting documentation
 and commends the Authority on a well researched and welcomed document.
2.2 In this submission:

2.2.1 we briefly set out our views on the model being considered by the Authority;

2.2.2 set out what we consider to be important factors for the Authority to take into account in reviewing the existing model and developing a new model; and

2.2.3 set out our proposal for developing, implementing and monitoring Universal Service and Access Obligations (USAOs) in South Africa.

2.3 Broadband Focus
2.3.1 It is clear from the Discussion Document that international benchmarking dictates more focus on broadband development and recognises the critical role of backhaul access and infrastructure sharing.  
2.3.2 It is apparent that the Authority and the South African Government are now also recognising the need to grow broadband in South Africa.  The Authority stated in the Discussion Document that “One of the main priorities of government is to improve access to the internet, and more particularly broadband”.  It further stated that according to current policy objectives it should be emphasized that broadband internet access is an important consideration, more than just internet access.  In a document called Draft Broadband Policy for South Africa, dated June 2010 released by the Department of Communications (“Draft Broadband Policy”) it is stated that broadband penetration in South Africa is low (at a 2 % penetration rate) and that this can be ascribed to the unavailability of electronic communications infrastructure and the high cost of broadband services.  It further states that broadband services have been identified globally as a powerful transformation force and that affordable access to these networks has become a key priority for governments internationally.
2.3.3 We completely agree with the above and believe that there is an urgent need to develop broadband infrastructure and access in South Africa and will therefore concentrate on broadband development and access in our submission.
3 USAO model considered by the Authority 
3.1 mweb’s comments on model considered 
3.1.1 “Pay and play” are co-ordinated, while participation in the competitive tendering process is broadened.  
We support the general principal of a more competitive tendering process.  However, for this model to be effective it will have to be well regulated and monitored.  We deal with this aspect in more detail later in this submission. 
3.1.2 Licensees carry obligations and continue to contribute to USAF
We are of the opinion that as a general rule there should be no further obligation attached to licenses, as this has proved to be ineffective in the past.  However, we recognise the need for the Authority to reserve the right to impose USOAs in some instances where there are limited resources and a clear need for it. 

We agree that Licensees, as defined in the Electronic Communications Act, 36 of 2005 (“ECA”), should continue to contribute towards the Universal Service Access Fund (“USAF”) at the current rate.  However we also submit that there is a clear need for government to make a bigger contribution towards developing broadband in South Africa.  We do not believe that it will be possible for broadband in South Africa to truly grow without substantial government funding.  Governments in developed countries internationally recently recognised the importance of broadband development for economic growth and made massive contributions towards broadband development.  In Australia the government approved an (AUS) $43 billion contribution towards building infrastructure and in America President Obama allocated (US) $7 billion to broadband development.  The Draft Broadband Policy acknowledge the need for Government funding and states that National Government will be focused, inter alia, on the investment in the provisioning of electronic communication network services towards increasing access to broadband services. 
3.1.3 ICASA reserves right to still impose USOA on licensees
We refer to our comment under clause 3.1.2 above
3.1.4 No existing obligations are carried over (as none of them are efficiently or effectively implementable in current form)
We agree that existing obligations, other than those obligations that have already been implemented, should not be carried over and agrees with the Authority’s reasoning around this.
3.1.5 ECA be amended to allow for all licensees (not only ECNS licensees) to be able to participate in competitive tendering process for US/UA projects
We do not agree that the ECA should be amended in the manner described above.  As explained more fully below, it will be essential to ensure that money from the USAF is allocated to persons / entities with the necessary skills and expertise to properly implement Universal Access and Universal Services (“UA/US”) and are further able to connect such infrastructure to a backhaul network in order to ensure that the service can actually be effectively accessed and utilised.  Caution should be had to allocating money to providers that can install the “hardware”, but have no means to connect that infrastructure to an actual backhaul network. 
3.1.6 Legislative changes that allow USAASA to coordinate, manage and monitor all USAOs
We submit that proper co-ordination and monitoring of USAO and USAF should be administered by an independent entity dedicated for this purpose and with the necessary authority to implement, monitor and sanction non-compliance.  
4 importance factors for the Authority to consider 

4.1 In developing a new USAO model it will be important for the Authority to consider and look at a broadband plan for South Africa.    
4.2 We are of the view that there is an absolute need for the Authority, together with the industry, to do a proper “needs assessment” and then to develop a comprehensive broadband plan (“Broadband Plan”).  The Broadband Plan should address, inter alia, i) what South Africa’s needs are relating to broadband growth; ii) what must be done in order to meet those needs / broadband targets; and iii) what Universal Service Access Fund (“USAF”) will be utilised for.  
4.3 The following UA/US targets where published by the Department of Communications on 8 February 2010
:
4.3.1 Universal Access
For Voice ECS:

· At least one public telephone in geographically founded community of up to 2000 people
· Access to a voice ECS at a public access point 1 km from person’s home
For Data ECS:

· At least one public broadband internet access point in geographically founded community of up to 10 000 people

· Access to a data ECS at a public access point 2 km from person’s home

4.3.2 Universal Services
For Voice ECS:

· Service available to 95% of households on demand

· Service is affordable to 90% of households 

For Data ECS:

· Service available to 90% of households on demand

· Service is affordable to 60% of households 

· Household is able to use internet for at least 20 hours a month (10 hours peak) or 500MB.
4.4 The Broadband Plan should develop the above (and other) targets and determine how these targets can be met or what needs to be done in order to meet these targets.  Without this, these targets will remain mere targets on paper and will never be effectively implemented and money from the USAF will not be utilised in a manner that will benefit South Africa as a whole and truly promote UA/US in South Africa.
4.5 The Authority also needs to determine what “underserviced areas” mean for broadband purposes.  In our opinion all of South Africa can be regarded as “underserviced” in respect of broadband and there is a clear need for infrastructure upgrade and development in order to promote broadband growth.  This view is supported by the Draft Broadband Policy that states that the low broadband penetration can be ascribed to the unavailability of electronic communications infrastructure.  The Draft Broadband Policy also states that various options for the construction, operation and maintenance of networks in underserviced areas will be developed by the USAASA (Universal Service and Access Agency of South Africa), which to our knowledge has not been done.
4.6 An important factor, second to having a Broadband Plan, is to ensure that whatever model the Authority decides on, such model is properly regulated, monitored and encourages fair play.  As also stated in the Discussion Document, we agree that any model to be successful must:
4.6.1 not be anticompetitive;
4.6.2 be administered in a transparent and competitively neutral manner;
4.6.3 be effective, efficient and economical;
4.6.4 be responsive to the needs of consumers; 
4.6.5 be continually monitored and reviewed;
4.6.6 be technology neutral.
4.7 We further believe that:
4.7.1 it is important for all Licensees that contribute to the USAF to have open access to all infrastructure developed with money allocated from the USAF (this is discussed in more detail below); and 
4.7.2 the Authority needs to ensure that the money is utilised to the benefit of the country as a whole and not just to the benefit of individual entities or persons and to this extent that the money is only utilised to realise the broadband targets as set out in the Broadband Plan as contemplated in clause 4.2 above or the US/UA targets referred to in clause 4.3 above.
5 mweb’s proposal

5.1 We support the idea that USAF be made available to Licensees on a more competitive basis and we propose that this be done by means of a competitive tendering process.
5.2 In awarding a tender or allocating money from the USAF, the Authority should, inter alia, ensure that:

5.2.1 the applicant has a comprehensive plan that is in line with the objectives of the Broadband Plan;
5.2.2 the applicant has the necessary skills and expertise to successfully implement that plan.
It is important to ensure that money from the USAF is not allocated towards projects that are not in line with the Broadband Plan or the US/UA targets and that will not benefit South Africa as a whole and specifically the development of broadband.  It is also important to ensure that money from the USAF are not allocated to applicants that may have good intentions but not proven skills and expertise and it is for this reason that we submitted that only ECNS licensees should be able to participate in the tendering process.  Building electronic communication infrastructure is part of the core business of ECNS licensees and it may therefore be inferred that they are more likely to have the required skill to develop infrastructure.
5.3 The Authority should further ensure that the applicant can connect facilities so established to a backhaul network.  It would be pointless to develop broadband infrastructure in a remote area, for instance, if the infrastructure is then not connected to some backhaul network in order to ensure that the service can actually be effectively utilised.  
5.4 We believe that it is absolutely important that all Licensees have open access on an equal basis to infrastructure developed with money allocated from the USAF, as well as the backhaul network to which such infrastructure is connected.  According to the Draft Broadband Policy, one of the components of achieving universal access in broadband is access to a national backbone networks and local networks.  We believe that should open access to these services not be regulated, access to areas where infrastructure were developed with money from the USAF (specifically remote or rural areas), will remain limited to that one provider, therefore not promoting competition and growth in that area and therefore not achieving UA/US targets. 
5.5 We further submit that it is also absolutely important for the Authority to regulate the price of access to these services in order to ensure open access on a truly competitive basis.  We recommend that all Licensees are afforded open access to infrastructure developed with money allocated from the USAF at no cost. The only amount that may be recovered should be the actual cost of keeping the infrastructure operational and not the cost of commissioning the infrastructure. 

The Authority should further ensure that all Licensees have unrestricted access to the backhaul network that connects the infrastructure so developed to the network of the party receiving the funding.  Such network access should be charged based on LRIC (long run incremental cost) pricing.  In this regard the applicant should charge other licensees what it would have charged itself and should also not be able to retail the services at a price cheaper than the LRIC pricing offered to other licensees.
5.6 With reference to clause 4.6 above, the Authority not only needs to regulate the allocation and monitoring of money paid from the USAF, but we believe the Authority also needs to regulate what happens after the money is allocated and more specifically open access and pricing relating thereto  (as contemplated in clause 5.5 above).  For instance how will LRIC pricing be calculated; what operational costs may be recovered and how will that be calculated.  The Authority further needs to ensure that pricing is open and transparent and in this regards the person receiving money from the USAF should be subject to reviews and audits by the Authority.

5.7 All money allocated by the USAF (also subsequent allocations to the same provider) should be subject to the above principles. 

5.8 Lastly we submit that penalties for non-compliance with these regulations should be substantial enough to make it effective.  We submit that the penalties for non-compliance should be equal to the amount allocated to the applicant from the USAF.

5.9 To the extent that the Authority can not regulate the process as submitted in this document, we would support an amendment of the ECA and to the extend that we submitted that the USAF should be managed by an independent body, reference to the Authority in our submission will be reference to such independent body where applicable.

6 Conclusion

6.1 MWEB once again thanks the Authority for giving it this opportunity to comment on the Discussion Document.
6.2 Please do not hesitate to contact Wilmari Hannie on (021) 596-8533 or whanni@mweb.com should you have any queries or should you require any additional information from MWEB in respect of this submission.
� Notice 807 of 2010 published in Government Gazette No 33467 dated 17 August 2010. 


� Review of Universal Service and Access Obligations for ICASA by BMI-TechKnowledge, et al, dated March 2010 and USAO Compliance Review of Licensees for ICASA by BMI-TechKnowledge dated March 2010


� Government Gazette No 32939 of 8 February 2010
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