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Response by M-Net and MultiChoice to the Authority's Discussion Document on Universal Service and Access Obligations Review

12 November 2010
INTRODUCTION

1 On 17 August 2010 the Independent Communications Authority of South Africa ("the Authority") published its Discussion Document on Universal Service and Access Obligations Review
 ("the Discussion Document"). 

2 Electronic Media Network Ltd ("M-Net") and MultiChoice Africa (Pty) Ltd ("MultiChoice") thank the Authority for the invitation to respond to the Discussion Document.  In this response we will deal with matters impacting on broadcasting services, but not with those sections which are specific to individual electronic communications services and electronic communications network services (i.e. traditional telecommunication services). 

3 The questions posed by the Authority in the Discussion Document deal with a range of issues.  We have elected to focus on the following three elements: 

3.1 the development of the concepts of Universal Service ("US") and Universal Access ("UA");

3.2 the applicability of US and UA Obligations ("USAOs") to broadcasting services; and
3.3 contributions and access to the Universal Service and Access Fund ("USAF") by broadcasting services.

4 If the Authority, after receiving written submissions, decides to conduct public hearings on the Discussion Document, we would like an opportunity to make further representations at those hearings.  

DEVELOPMENT OF THE CONCEPTS OF UNIVERSAL sERVICE AND UNIVERSAL ACCESS
5 Prior to answering the Authority's questions on USAOs, we believe there is merit in considering the historical origins of the concepts of universal service (US) and universal access (UA).  The terms and concept of US existed before UA and were first used in regard to the concept of affordability of telephone services and its universal availability for households. US therefore refers to the provision of a service at the individual or household level, such as a telephone in every home. In contrast UA traditionally referred to public, community or shared access to telecommunications, such as public telephones or internet telecentres.

6 The concepts of US and UA are therefore distinct, but at the same time linked as UA can be seen as being a necessary forerunner to US. Many developing countries, for example, in the past focussed mostly on UA, as community and public shared access were more realistic targets in their markets. However, as telecommunications has matured and access barriers have decreased, some countries have achieved their UA goals and are increasingly targeting US goals for telephony.  They are also beginning to set UA goals for internet broadband access. This means that national policies are no longer solely focussed on UA, but on both UA and US, depending on the availability and affordability of different communication technologies in the communication sector in their individual countries. This has led to the use of the more generic term universal access and service ("UAS"). Whereas US, traditionally, was only focused on basic voice communications, UAS policies and targets go beyond telephony and include data and internet communications. Increasingly, they are also forward looking and include broadband communication.

7 UAS policies and strategies do not traditionally include broadcasting, but it is understandable that as broadcasting becomes viewed as part of ICTs, especially in a digital environment where the underlying technologies and delivery mechanisms between telecommunications and broadcasting are in some cases converging, its inclusion be investigated. This inclusion is mainly relevant in those countries where broadcasting is offered on broadband platforms and the broadcasters also typically offer bundled telephony and internet services. 
8 However, policymakers should bear in mind that broadcasting policies and regulatory frameworks have critically different objectives to UAS, which go beyond affordable access and service. Their focus is on, amongst others, diversity of content, pluralism, choice, media freedom, and protection against illegal and harmful media content.  This is why the obligations placed upon licensees in the broadcasting sector have been called public service obligations ("PSOs") rather than USAOs which have traditionally been applied to only telecommunications licensees.
 
9 This would tend to suggest that if a policy decision is taken to include broadcasting in UAS policy, the development of USAOs for the broadcasting sector should focus on broadcasting signal distribution at the level of network roll-out in terms of access to signal (potential access) and access to content through the use of receiving equipment (actual access), such as Digital Terrestrial Television ("DTT") set top boxes ("STBs") or radio and television receivers.  The content elements of the broadcasting service should continue to remain under the policy concept of PSOs and should not be confused with concepts of US and UA, as is the case in para 9.21 on page 23 in the Discussion Document. 
10 We would strongly urge the Authority to take into consideration the historical development of UAS policies and strategies, and how they differ from broadcasting policy objectives.  If the Authority decides to include broadcasting in its UAS policy, then we would suggest the approach in the preceding paragraph be adopted.
APPLICABILITY OF USAOs TO BROADCASTING SERVICES
11 In terms of section 8(1) of the Electronic Communications Act, Act 36 of 2005 ("EC Act"), "The Authority must prescribe standard terms and conditions to be applied to individual licences and class licences. The terms and conditions may vary according to the different types of individual licences and, according to the different types of class licences."  Section 8(2) then provides a list of such terms and conditions which the Authority may (i.e. at its discretion)  include in such standard terms and conditions regulations. Section 8(2)(g) provides for "any universal access and service obligations". The Authority may therefore choose to include USAOs as part of the standard terms and conditions for all licences, for only certain categories of licence, or not at all. When exercising its discretion in making these regulations
, the Authority decided not to include USAOs in the standard terms and conditions for Individual Broadcasting Service Licences, although it did choose to include USAOs as part of the standard terms and conditions for Individual Electronic Communication Network Service (ECNS) licences. 
12 Section 8(4) provides the Authority with the additional power to issue regulations which designate specific licensees to whom USAOs are to be applicable.
13 The terms "universal service" and "universal access" in the EC Act must, unless the context indicates otherwise, be interpreted in accordance with the definitions provided in section 1 of the Act. Universal service is defined as meaning "the universal provision of electronic communications services and broadcasting services as determined from time to time in terms of Chapter 14". Universal access is defined as meaning "universal access to electronic communications network services, electronic communication services and broadcasting services as determined from time to time in terms of Chapter 14". The determinations referred to in these definitions, are those which are made in terms of section 82(3) of the EC Act by the Minister of Communications on what constitutes "universal access by all areas and communities in the Republic to electronic communications services and electronic communications network services" and "the universal provision for all persons in the Republic of electronic communications services and access to electronic communications networks, including any elements and attributes thereof". 
14 It is interesting to note that broadcasting services are not mentioned in section 82(3) and that the focus of these determinations is intended to be on access to ECS and ECNS. This underpins the earlier view expressed above that when US and UA as concepts are viewed as including the broadcasting sector they do not deal with the nature of broadcasting content, but rather access to signal and access to content through the use of appropriate receiving equipment.
15 Internationally, there appears to be no firm definitions of what UAS means in the broadcasting field, but it has been suggested that there is some consensus on what the key minimum elements are. These include:

15.1 Reach – a nation-wide broadcasting service, including rural and remote areas. Usually public broadcasters are mandated to provide national coverage, whereas commercial broadcasters do not necessarily need to cover the entire country. 

15.2 Affordability – relates to the affordability of the broadcasting receiving device (e.g. radios and television sets) and in some cases access on a community basis such as multimedia community centres.

15.3 Local media, plurality and diversity – it is considered essential that all citizens have access to a local radio station as a forum for local debates and cultural expression.  (Because of its greater costs and technical complexity, local television is not usually regard as a UAS priority.
) 

16 It is our view that USAOs are best suited for ECS and ECNS licensees where appropriate, and that the broadcasting policy ought to continue to focus on PSOs for broadcasting service licensees where appropriate. For the reasons set out above, the EC Act would permit this.  
17 However, if the Authority does proceed to use section 8(4) to designate specific broadcasting service licensees who will be subject to USAOs, we would strongly urge that this be limited to USAOs that require national coverage by the public broadcasting television service and access to a public or community broadcasting sound broadcasting service that provides a forum for local debates and cultural expression in each community. USAOs should not be imposed on commercial broadcasting service licensees.

CONTRIBUTIONS AND ACCESS TO THE USAF BY BROADCASTING SERVICES
18 The Discussion Document adequately summarises in para 4.9 and 4.10 the current status of contributions by broadcasting service licensees to the USAF in terms of section 89 of the EC Act and the current USAF regulations published by the Authority on 10 October 2008.
  
19 Subsequent to the publication of the Discussion Paper, the Authority has published draft Regulations in respect of the annual contributions by licensees to the USAF.
 M-Net and MultiChoice shall make representations on the contributions to the USAF in that process.
20 M-Net and MultiChoice support the notion raised in para 9.25 to 9.27 of the Discussion Document that broadcasters engaged in the digital broadcasting migration require some form of compensation for the roll-out of digital terrestrial television transmission networks and that consumers deprived of access to television owing to digital transition should received subsidies to assist in the purchase of equipment (set top boxes) necessary to access digital television transmissions. 
21 We note in this regard that Sentech has received a budget from National Treasury to assist with the roll-out of DTT transmission networks and that the Universal Service and Access Agency of South Africa ("USAASA"), in its 2010/11 Business Plan, budgeted for subsidies for DTT STBs for poor TV owning households with access to digital broadcasting services.
 However, these actions do not mitigate the additional content and transmission costs incurred by broadcasting service licensees during the period of dual illumination.  The Authority should consider other measures such as reducing annual licence fees or postponing the proposed extension of spectrum licence fees to broadcasters.
CONCLUDING REMARKS

22 M-Net and MultiChoice are of the view that the current EC Act framework more than adequately addresses UA and US and requires no amendment in this regard. Furthermore, the approach of the Authority to date of imposing USAOs on ECS and ECNS licensees, and PSOs on broadcasting service licensees when appropriate is the correct approach and should not be varied.
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