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Submission in response to the Numbering Plan Regulations published in terms of sections 4(4) and 68(1)(a) of the Electronic Communications Act No 36 of 2005  
Published as Government Notice 546 of 2010 in Government Gazette 33269 
Submission date: 26 July 2010
1. Introduction 
1.1 Smile Communications (Pty) Ltd (“Smile”) is pleased to submit its written comments to the Independent Communications Authority of South Africa’s (“the Authority’s”) notice of intention to make numbering plan regulations (“draft regulations”) published on 04 June 2010.
1.2 We appreciate the Authority’s effort to align the numbering plan regulations made in terms of the Telecommunications Act No 103 of 1996 (existing numbering regulations) with the Electronic Communications Act No 36 of 2005 (“ECA”) and the need to provide for the efficient use and allocation of numbers. 

1.3 As a new player in the market, we intend to offer affordable communications services to the under-served people of South Africa (SA), particularly the low income earners. We have adopted new and innovative means to do business to ensure that lower costs are passed on to end users.  We have recently launched our services in Uganda.      

1.4 An enabling regulatory environment is critical to ensure that there is provision of affordable communication services.  High interconnection fees as well as fees associated with spectrum licensing are barriers to new entrants and impedes on abilities to compete with incumbent operators on the same level.
1.5 Smile urges the Authority to be cognisant of unlevelled playing fields in the formulation of principles for the determination of fees for numbering administration.  We submit that costs should not be imposed unnecessarily and impede on any ability to provide affordable communication services.  
1.6 We provide our comments below.
2. General Comments

2.1. Voice over internet protocol numbers classified as lower band numbers

2.1.1. As the Authority is aware, licensees using VoIP technology including Smile were all assigned numbers in the number range 087. The numbering regulations further classify the 087 numbers as non-geographic numbers.

2.1.2. We note that the draft regulations intend to classify the 087 numbers as lower band numbers. Regulation 24(2) of the draft regulations further categorizes geographic numbers as a lower band numbers.  
2.1.3. Smile believes that the classification of the 087 numbers as lower band numbers in the draft regulations is premised on the Authority’s view that VoIP services are fixed services and not mobile services. The Authority has further indicated this point in the draft call termination regulations published in Government Gazette 33121 where VoIP services are included in the definition of “fixed call termination” and not “mobile call termination”. 

2.1.4. Smile recently launched a network and is providing services in Uganda.  In our vision to deliver affordable services, we have developed a cutting edge product for the provision of VoIP and messaging services.  We have the same intentions for SA and once licensed with the requisite frequency spectrum, we will deploy a mobile WIMAX network based on IEEE 802.16e with the evolution towards 802.16m, which has full handover and therefore mobility capabilities.  The network will be a true 4G network, employing mobile broadband data, across a full IP end to end network.  As indicated, we have already deployed such a network in Uganda and we are expanding our portfolio of service offerings and products across the network as technology and economies of scale dictate. Smile’s current product is a battery powered wireless desk top phone, which has full mobility enabled, allowing use in cars, around offices and to be taken with the user across the network, providing full mobility. Many phone owners already use the phone whilst travelling to work, at work, some as a business using the phone for public access and for the family at home.
2.1.5. Based on this, we submit that if 087 is to be classified as a lower band numbering range, and thus considered to be ‘geographic’ Smile should be allowed to migrate from the 087 range and instead obtain at least the equivalent number of “higher band numbers” which are classified as non-geographic numbers in the draft regulations. As a transitional measure, the Authority should facilitate the allocation or reservation of high band numbers for VoIP services like Smile who require non-geographic numbers.    

3. Detailed comments on the draft regulations
2.2. Regulation 4(6) and (7) – Allocating and reserving number   

2.2.1. Smile is concerned that regulation 4(6) and (7) of the draft regulations, only empower the Authority to grant and impose variations on numbers allocated or reserved and refuse an application for the allocation or reservation of numbers, but do not afford the applicant the opportunity to query the decisions of the Authority. 
2.2.2. As is the case in the existing numbering regulations, we suggest that an applicant must be afforded the opportunity to query decisions of the Authority given that these decisions have an impact on an operator’s commercial and technical planning.  
2.2.3. Regulation 12(11) of the existing numbering regulations provides that the applicant has the right  to submit a query to the Authority within 30 days of being informed of its decision to refuse the assignment of numbers or to impose variations on the numbers allocated or reserved. Regulation 12(12) of the existing numbering regulations further requires that the Authority reassess its decision upon receipt of a query of the applicant and respond to the applicant within 30 days.
2.3. Regulation 5(2) – Withdrawing numbers
2.3.1. Smile notes that regulation 5(2) of the draft regulations does not establish a process for consultation with the provider before the withdrawal of numbers as is the case under regulation 17(2) of the existing numbering regulations
. 
2.3.2. Regulation 17(2) of the existing numbering regulations states that “withdrawal of an in-service numbering allocation shall be made after the Authority has consulted with the interested parties affected by the withdrawal and shall be subject to a period of notice of not less than three months following the consultation”.
2.3.3. Smile believes that it is critical for the Authority to consult with the provider before the withdrawal of numbers as this will ensure transparency and fairness. It will further provide an opportunity for the provider to engage with the Authority regarding the reasons for such withdrawal and discuss alternative solutions. 

2.3.4. We therefore suggest that regulation 5(2) of the draft regulations be amended in order to maintain the requirement for the Authority to consult with the provider before the withdrawal of numbers as provided for in regulation 17(2) of the existing numbering regulations.  
2.4. Regulation 20 - Fees       
2.4.1. Smile commends the Authority for its intention to further consult with the industry on the determination of fees payable by licensees for the allocation and reservation of numbers. 
2.4.2. We believe that this will ensure transparency and clarity in the setting of fees for numbers and will assist licensees to understand the extent to which those fees will be used to cover the Authority’s costs in relation to numbering administration. 
2.4.3. However, we would like to state that in formulating principles for the determination of fees for numbering administration, the Authority must consider that the fees do not reduce the ease of entry into the market for new players, increase their costs, and impede their abilities to address the challenges of universal service and access. 

2.4.4. New players like Smile are already confronted with costs such as high call termination rates which do not allow them to compete on the same level with incumbent operators. 
4. Conclusion     
4.1. Smile is thankful to the Authority for being afforded the opportunity to comment on the draft regulations. 

4.2. The key points discussed in our submission can be summarised as follows: 

· We propose that the right of the applicant to query the decisions of the Authority in regulation 4(6),(7) and the requirement for the Authority to reassess its decision on basis of the applicant’s query be maintained in regulation 4 of the draft regulations;
· We suggest that regulation 5(2) of the draft regulations be amended in order to maintain the requirement for the Authority to consult the provider before the withdrawal of numbers; and
· We submit that transitional measures should be introduced in the draft regulations to enable VOIP operators providing mobile services and using product with full handover and mobility capabilities to apply for high band numbers;
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