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EXECUTIVE SUMMARY

The following are the key points that Neotel wishes to make in this submission:

1. Neotel supports ICASA’s proposed intervention in respect of the regulation of mobile
call termination charges.

2. In regard to fixed termination, Neotel submits that ICASA needs to define separate
complementary wholesale markets that are necessary to terminate a call on a fixed
network, linked to ICASA’s proposed number plan regulations as they relate to fixed
geographic numbers:

2.1 Market 1: Call termination on each fixed operator's network, defined as the
segment between a point of interconnection on the terminating operator’s
network within an ‘ONN’ local area and the terminating customer’s premises in
that same ‘ONN’ local area;

2.2 Market 2: ‘Within ON’ conveyance (provided by the terminating operator on its
own network), and ‘within ON’ transit (provided by a third party), between each
‘ONN’ area inside the same ‘ON’ region, which is the market for the
conveyance or transit of a call from a point of interconnection in one ‘ONN’
local area to a point of interconnection at another ‘ONN’ local area within the
same ON region;

2.3 Market 3: ‘Between ON’ conveyance (provided by the terminating operator on
its own network), and ‘between ON’ transit (provided by a third party),
between any two ‘ONN’ areas in different ‘ON’ regions, which is the market for
the transmission of a call from a point of interconnection at one ‘ONN’ local
area to a point of interconnection at another ‘ONN’ local area, in respect of
two ‘ONN'’ local areas that are in different ‘ON’ regions; and

2.4 Market 4: 'Single transit’, where an operator needs to terminate a call on a
third party’s network in an ‘ONN’ local area but does not have a POIL with the
terminating operator in that ‘ONN’ area but does have a POIL within the same
‘ONN’ local area with a transit provider, which could transit the call to the
terminating operator in the relevant ‘ONN’ local area.

3. The essence of Neotel's submission in this regar  d is that wholesale charges
for the various complementary segments of a fixed ¢ all should reflect the costs
relating to the distance between each of the releva nt segments of a call that
ultimately terminates on a fixed voice network.

4. Neotel submits that ICASA’s proposed charge controls should be imposed on Telkom
in respect of Market 1 and that markets 2-4 are prospectively competitive over the
review period (2010 — 2013).

5. If ICASA does not define these separate complementary markets and ICASA persists
with imposing one rate for the termination of all calls on a fixed network irrespective
of where interconnection with that network takes place, the following are the likely
consequences:

5.1 Higher fixed call termination rates are ultimately paid by each operator, due to
the usage of a blended geographic rate, which means that final customers
also pay higher prices for voice calls to fixed networks.

Page 2 of 42



5.2 The Authority eliminates three wholesale markets in which Neotel is able to
compete, which are currently ‘within ON’ transit, ‘between ON’ transit, and
‘single transit’ (markets 2 — 4).

5.3 Furthermore, the Authority reduces Neotel's (and other operators’) incentives
to build their networks closer to the customers of other operators, in order to
provide true facilities based competition to one another.

5.4 The Authority’s action will effectively mean that the investments in points of
interconnection links that Neotel and Telkom have already invested in to
achieve ‘Within Billing Zone’ interconnection rates will be wasted (or
‘stranded’), since neither party will have the incentive to interconnect with the
other in more than one location (or perhaps two, the second for the sake of
redundancy).

5.5 Neotel's entire voice business model is built around the existence of separate
complementary markets for call termination, and conveyance/transit and
termination. Without this difference, Neotel's ability to continue to offer
competitive services is in doubt.

5.6 Finally, by creating higher prices for call termination on a fixed network than
would be the case if the Authority defined the separate complementary
markets discussed above, the Authority provides the incumbent fixed network
operator, Telkom, with the ability to discriminate between on-net and off-net
voice call charges, which has the effect of creating a price squeeze on Neotel
and other competitors, which will limit their ability to grow and compete to
provide services to customers. For example, Telkom currently offers bundles
of ‘free’ on-net call minutes in its ‘Closer’ packages, which includes free calls
of up to an hour for calls to Telkom numbers on weekends. This offers
considerable value to Telkom customers, since Telkom has several million
fixed voice customers that their customers can contact. Uptake of Telkom's
Closer calling plan packages has been substantial.1 Neotel and other fixed
voice providers cannot provide this or similar benefits to customers, (which
would have to include free calls or similar services to Telkom’s customers to
make the offering competitive with that of Telkom), since the call termination
rate on Telkom’s network, without cost-based access to Telkom’s lowest point
of aggregation on its network available, will be too high for Neotel and
similarly placed competitors to offer free calls or similar services to Telkom
customers.

! According to Telkom’s interim results for the six months to 30 September 2009, Closer subscribers
were up 25.2% to 636,010. According to the same results, Telkom earned R732m in the six months to
30 September 2009 from calling plans / packages. This has grown by 18% from R620m earned from
calling plans / packages in the six months to 30 September 2008. See Telkom SA Limited Group
Interim  Results for the six months ended 30 September 2009, available at:
https://securel.telkom.co.zalir/financial/presentation2010.jsp, last accessed on 15 June 2010.
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INTRODUCTION

1. Neotel thanks the Independent Communications Authority of South Africa (“the
Authority”) for the opportunity to comment on Government Gazette 33121, Notice No.
314 regarding “Call Termination Regulations” published on 16 April 2010.

2. Neotel also wishes to commend the Authority for the consultative and responsive
manner of engagement on this critical issue. We believe that the finalisation of this
process is long overdue and congratulate the Authority on its efforts in this regard.

3. Overall, Neotel supports the Authority’s proposed interventions in respect of call
termination and welcomes the intervention in the interests of competition and consumer
welfare.

4. Whilst Neotel has numerous concerns with the Call Termination Regulations, our further
comments should be viewed in the context of the positive statements above.

5. Neotel offers a number of general points on the approach to the Call Termination
Regulations below, followed by specific comments on the proposals contained therein.

GENERAL COMMENTS

A. Differentiation between wholesale call terminati on and wholesale transit and
conveyance markets

i Introduction

6. Neotel welcomes the Authority’'s regulation of wholesale call termination on fixed
networks. Neotel's main concern in respect of the regulations as they are currently
drafted is the lack of differentiation between wholesale call termination and wholesale
transit and conveyance markets.

7. While the Authority discusses ‘national’ and ‘local’ call termination rates in the context of
geographic markets,? the Authority appears to recognise only one call termination rate
when discussing the proposed charge control on Telkom'’s fixed call termination services,
Whichsis the ‘National’ or ‘Between Billing Zone’ (“BBZ”) rate, of R0.31 peak and 0.17 off-
peak.

% See p. 46 of the Authority’s “Explanatory note”, section 1.14.1.

® See p. 93 of the Authority’s “Explanatory note”, Annexure 1, section 2.2.1. Note that Neotel has
received slightly higher BBZ rates from Telkom for peak hours, being R0.33 per minute peak and
R0.19 per minute off-peak. See ‘Interconnection agreement between Telkom SA Limited and Neotel
(Pty.) Ltd., of 6 February 2007, Appendix 4.
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8. The focus of Neotel's submission with regards to fi xed call termination is that the
Authority should define the markets that reflect th e complementary segments of a
call on a fixed network, which take into account th e substantial distances over
which calls are made in South Africa.

9. We set out the argument as follows: First, a discussion on the geographic numbering
scheme and fixed networks is provided. This is followed by an analysis of the relevant
product and geographic markets. An analysis of market power then follows. Remedies
are then discussed, followed by links to ICASA’s numbering plan regulations. Finally, an
overview of relevant geographic and product markets in India, the USA, the EU, and the
UK is provided.

i.  Background: Geographic numbering scheme and fixed networks

10. South Africa’s geographic numbering plan is set out in the Department of
Communications’ numbering plan regulations (the “existing numbering plan
regulations”).* There are also new proposed numbering plan regulations ( “the proposed
number plan regulations”), that are consistent with, in respect of geographic numbers,
the existing numbering plan regulations.® The existing numbering plan regulations set out
a ten digit number format “ONN ABC XXXX". The existing regulations set out
‘Geographic area codes’ for the national dialling prefix (“O”) and initial “N” digit in respect
of numbers with geographic significance. The regulations say that ‘Public Switched
Telecommunications Services and other services with geographic significance shall be
as indicated in the table below™:

Table 1: Geographic area codes

01 Gauteng, Limpopo, North-West Province and Mpumalanga
02 Parts of Western Cape

03 Kwazulu-Natal and parts of Eastern Cape

04 Eastern Cape and parts of Western Cape

05 Free State and Northern Cape

11. The second ‘N’ digit relates to a further geographic disaggregation, and the ‘ABC’ code
portion of the geographic number range represents an exchange code area.” The
example provided in the regulations sets out that: “12 345 6789 represents a geographic

4 See Numbering Plan Regulations made in terms of the Telecommunications Act, 1996 (Act No. 103
of 1996), Government Gazette No. 28839, 15 May 2006.

® See Numbering plan regulations pursuant to section 68(1)(a) of the EC Act, Government Gazette
No. 33269, 4 June 2010, Notice 546 of 2010.

® See section 6 of the “Existing numbering plan regulations”.

" See section 7(2) of the “Numbering Plan Regulations”.
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number in the Pretoria area. The abc code 345 represents an exchange code area within
the Pretoria area.”

12. There are 31 operational ‘ONN’ area codes in South Africa that are geographically
mapped by Telkom and Neotel. Figure 1 below depicts all of these geographic area
codes.

Figure 1: Area codes in South Africa

National Area Codes
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13. Theoretically, there are 50 ‘ONN’ area codes (between 010 and 059) allocated to regions
within South Africa as per Table 2 below, according to the proposed numbering plan
regulations.® The difference between the 50 possible ‘ONN’ codes and the ‘31’ ONN
codes actually mapped by both Telkom and Neotel are 13 ‘undetermined’ area codes
(such as 020, 030, and 050) and 6 ‘anomalous’ geographic area codes for which
apparently only Telkom has a geographic area specified (and mentioned in the table) but
which are in fact allocated to another geographic region by the Authority when an
operator such as Neotel applies for numbers — as is clear from the map (040, 042, 045,
046, 048, and 049).

8 A detailed list of towns to which each initial three digit sequence applies to is available at:
http://www.telkom.co.za/common/contactus/SA _dialing_Code.html, last accessed on 15 June 2010.
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Table 2: Initial digit sequences of geographic numb ers

Initial digit Area
sequence

010 Johannesburg region

011 Johannesburg region

012 Tshwane region (including Pretoria)

013 Northern and Western parts of Mpumalanga (including Middelburg,
Witbank and Nelspruit)

014 Northern part of North-West and Southern and Western parts of Limpopo
(including Rustenburg and Nylstroom)

015 Northern and Eastern parts of Limpopo (including Polokwane)

016 Vaal Triangle (including Vereeniging, Vanderbijlpark and Sasolburg)

017 Southern part of Mpumalanga (including Ermelo)

018 Southern parts of North-West (including Potchefstroom and Klerksdorp)

019 Undetermined

020 Undetermined

021 Cape Town region (including Cape Town, Somerset West and Gordon’s
Bay)

022 Western coast of Western Cape and Boland (including Malmesbury)

023 Karoo (including Worcester and Beaufort West)

024 Undetermined

025 Undetermined

026 Undetermined

027 Namaqualand (including Vredendal, Calvinia, Clanwilliam, Springbok,
Alexander Bay, and Port Nolloth)

028 Southern coast of Western Cape (including Swellendam, Caledon and
Hermanus)

029 Undetermined

030 Undetermined

031 Durban region

032 KwaZulu-Natal central coast (including Stanger)

033 KwaZulu-Natal midlands (including Pietermaritzburg)

034 Northern KwaZulu-Natal (including Vryheid and Newcastle)

035 Zululand (including St. Lucia and Richard’s Bay)

036 Drakensberg (including Ladysmith)

037 Undetermined

038 Undetermined

039 Eastern Pondoland and Southern Coast of KwaZulu Natal (including Port-
Shepstone)

040 Bhisho region

041 Port Elizabeth region (including Uitenhage)

042 Southern and central parts of Eastern Cape (including Humansdorp)

043 East London region

044 Garden route (including Oudtshoorn, Knysna, Plettenberg Bay, Mossel
Bay and George)

045 Northern and Eastern parts of Eastern Cape (including Queenstown)

046 Southern and Eastern parts of Eastern Cape (including Grahamstown)

047 Eastern part of Eastern Cape (including Mthatha)

048 Northern part of Eastern Cape (including Steynsburg)

049 Western part of Eastern Cape (including Graaff-Reinet)

050 Undetermined
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Initial digit Area
sequence

051 Southern and central parts of Free state (including Bloemfontein) and far
Eastern part of Eastern Cape (including Aliwal North)

052 Undetermined

053 Eastern part of Northern Cape (including Kimberley) and far western part
of North-West

054 Gordonia (including Upington)

055 Undetermined

056 Northern part of Free State (including Kroonstad)

057 Free State Goldfields (including Welkom)

058 Eastern part of Free State (including Bethlehem)

059 Undetermined

Source: ICASA, “Numbering plan regulations”, Government Gazette No. 33269, 4 June 2010

14. Currently, Neotel interconnects with Telkom in seven ‘regions’ in South Africa, referred to
as ‘billing zones’, which correspond to the ‘Geographic area codes’ (“ON” codes, see
Table 1 above), with the exception of the “01” geographic area code (see Table 3 below).
Neotel interconnects, within each ‘billing zone’ at a minimum of two Digital Primary
Switching Units (“DPSUs"), for redundancy purposes. In Johannesburg, Neotel
interconnects with Telkom at four DPSUs (see Table 3 below).

Table 3: Points of interconnection between Telkoma  nd Neotel (Telkom network side)

POI name (DPSU) Billing Dialling codes directly

Bloemfontein — Charles street

zone served by POI

Bloemfontein — City

1 05

Cape Town — Barrack Street

Cape Town — Tygerberg

2 02

Durban — New Germany

Durban — Taj Mahal

Johannesburg — New Doornfontein

Johannesburg — Germiston

Johannesburg — Newlands

4 011

Johannesburg - Rosebank

Port Elizabeth — Donkin

Port Elizabeth — Linton Grange

5 04

Pretoria - Bronberg

Pretoria — Proes St

6 012, 013, 014, and 015

Vereeniging

Meyerton

7 016, 017 and 018

Source: Telkom / Neotel interconnection agreement, Appendix 1

15. These interconnection points cover call termination on all of the fixed geographic
numbers in South Africa. Note that the “01” geographic area code is divided into three
zones, which have interconnection points in Pretoria, Johannesburg and Vereeniging.
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These ‘billing zones’ arose out of the interconnection agreements negotiated between
Telkom and Neotel when Neotel entered the market.

16. Neotel pays Telkom R0.23 for calls terminated within billing zone during peak hours and
R0.12 per minute off-peak and, for calls conveyed between billing zones, Neotel pays
Telkom R0.33 per minute peak and R0.19 per minute off-peak.” Telkom pays Neotel
R0.20 during peak and off-peak periods for calls terminated within billing zone, and
R0.29 during peak and off-peak periods for calls conveyed between billing zones.*

17. There are also wholesale services that currently exist for calls carried ‘Between Billing
Zones’ (“BBZ"); Neotel, for example, offers transit services to third party operators for
carrying calls from Neotel's point of presence in one billing zone to Telkom points of
interconnection in another billing zone.

18. Interconnection at the seven billing zones takes place at Telkom’s DPSUs. A diagram of
Telkom’s legacy PSTN is shown below (see Figure 2).** The DPSU is the highest point of
aggregation on Telkom’s legacy PSTN network. The DPSU aggregates traffic from
‘Digital secondary switching units’ (“DSSUs") which, in turn, aggregate traffic from ‘Digital
line units’ (“DLUs”"). The DLUs are then connected to customers’ premises.

°In reality, between billing zone rates between Telkom and Neotel rarely apply, since both parties
have point of interconnection links (POILs) ‘within billing zone’ and would therefore rarely hand over
calls ‘between billing zone’.

1% see footnote 9 above.

! Neotel's understanding of Telkom’s network topology is based on Neotel's interconnection
agreement with Telkom (which refers to ‘DPSUS’, see Appendix 1, Telkom points of interconnection,
on p. 3, which refers to DPSUs as points of interconnection), as well as Figure 1 above from a Telkom
presentation in 2003, as well as: Nonkomo, MW, Sewsunker R., Chitamu, PJ, ‘Optical Backbone-
Distributed switching networks’, available at:
‘http://www.satnac.org.za/proceedings/2003/transport/transport1/618%20-%20Nonkomo.pdf’, last
accessed on 3 June 2010.
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Figure 2: Telkom’s TDM network topology
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Source: Adapted from Telkom presentation entitled ‘Telkom SA Limited: Deutsche Bank Technology
Workshop, 22 — 23 May 2003’, available at:
https://securel.telkom.co.za/apps_static/ir/pdf/financial/docs/Technology-DB-2305.pdf , last accessed on 18
May 2010

19. Telkom’s network architecture has evolved since May 2003, when the presentation
containing the diagram on Telkom’s Public Switched Telephone Network (“PSTN”) was
prepared (see Figure 2 above). Telkom has begun to roll out its Next Generation
Network (“NGN”), which means that conveyance and termination on Telkom’s network
may not follow the same structure as that depicted in the diagram above for all calls any
more. NGN architecture allows for calls to be carried over Internet Protocol (“IP”).
Signalling on an NGN is managed by a ‘soft switch’ (see Figure 3 below), typically
making use of Session Initiation Protocol (“SIP”), and the voice media itself, if the call is
originated and terminated on an NGN or between two NGNs, is transmitted using Real
Time Protocol (“RTP”), via a Session Border Controller between NGNs where applicable.

20. Traditional Time Division Multiplex (“TDM”) voice (Plain Old Telephone Service (“POTS”)
voice) media interfaces with an IP network via ‘media gateways’. For example, many
business customers have traditional legacy private branch exchanges (PBXs) which use
TDM voice, which require a traditional ‘E1’ link and a ‘media gateway’ to translate the
TDM voice into IP, for onward transmission. Furthermore, Neotel, which has an NGN,
currently interconnects with Telkom’s PSTN using ‘media gateways’ (see Figure 3
below). Signalling between the TDM network and an NGN takes place via signalling
gateways, and billing is mediated via billing gateways. Again, the signalling gateway and
billing gateway need not be located at the physical point of interconnection.
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Note that interconnection between a TDM network and an NGN does not require that the
‘media gateway’ be physically located in the same location as the point of
interconnection link (POIL), as discussed below. This means that points of
interconnection can be physically divorced from actual network exchanges or points of
presence or media gateways; all that is required for interconnection to take place in a
given geographic location is the POIL. This is depicted on figure 4 below, where both
NGN-NGN (SIP) and NGN-TDM interconnection are depicted.

If interconnection between Telkom and Neotel was TD M based (see figure 4 below):
If Neotel for example was delivering a call to Telkom for Telkom to terminate in the same
ONN location (for example, Mthatha, in local area ‘047’), Neotel simply needs a
transmission node or media gateway at an IP point of presence (“POP”) from which a
POIL can be connected between its network and Telkom’s DSSU or DPSU, as the case
may be. Telkom then may have further DSSUs and / or DPSUs that it uses to deliver the
call on its network in Mthatha (see also figure 2 above). For Neotel to terminate a call
within Mthatha from Telkom, the call would travel via the same POIL to Neotel's nearest
media gateway at an IP point of presence (“POP”) on its network, from where it would be
transmitted to the terminating customer’s premises in Mthatha.

If interconnection between Telkom and Neotel was NG  N-NGN (“SIP”) based (see
figure 4 below): Then rather than a ‘media gateway’, a ‘session border controller’ would

2 This might require transmitting the call to a media gateway physically located in another ONN
location, say East London (043), and back to Mthatha (047), since media gateways are expensive
and are unlikely to be rolled out in every single ONN location in the short term. Nonetheless, this
additional transmission cost is carried by the terminating carrier concerned.
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be the IP ‘point of presence’ (POP) used for interconnection between the two operators.
If Neotel for example was delivering a call to Telkom for Telkom to terminate in the same
ONN location (staying with the same example, Mthatha, in local area ‘047’), Neotel
simply needs a transmission node or POP from which a POIL can be connected between
its network and Telkom’s POP or transmission node in Mthatha, in order for Telkom to
terminate the call on its network in Mthatha. Similarly, for a call terminating on Neotel's
network in Mthatha, Telkom would transmit the call over the same POIL to Neotel, and
Neotel would then transmit this call to its nearest session border controller POP, from
where Neotel would terminate the call at the terminating customer’s premises.*?

Figure 4: SIP interconnect at the ‘ONN’ level, betw

een Telkom and Neotel, for example in

Mthatha (the 047 area)
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24. It is worth re-emphasising at this point that interconnection can take place, in respect of
interconnection between two NGNs, and between an NGN and a PSTN, without both

13 1f Neotel and Telkom have a POIL in Mthatha (047) but Neotel has no session border controller in
Mthatha, then a call from a Telkom number in Mthatha to a Neotel number in Mthatha would travel
over the POIL in Mthatha, from where it would be transmitted by Neotel to a session border controller
in, for example, East London, where it would travel over the session border controller, and then travel
back down to Mthatha and be terminated on the Neotel customer’s premises.
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25.

26.

27.

28.

parties having an exchange or IP point of presence in the same area, as long as a POIL
is in place between the two operators in the same area. This means that points of
interconnection can conceptually be divorced from physical points of presence or
exchanges, both in respect of PSTN-NGN and NGN-NGN (SIP) interconnection.

A key question in respect of the regulation of fixed NGNs is how markets ought to be
defined where traditional PSTN hierarchies, which include DPSUs, DSSUs and DLUs
(see figure 2 above), fall away, and all fixed networks start to look more like Neotel's
NGN. As discussed below, markets for fixed voice call termination, conveyance and
transit are often defined using these traditional PSTN hierarchies.

Neotel submits that the correct approach in respect of the analysis of markets where
both a PSTN and NGNs are present is to use the numbering plan to capture the main
costs incurred by fixed networks, which are the distance-related costs of building a fixed
network. A convenient means of capturing distance, without linking market definition to
any particular technology, is to use the numbering plan and specifically, the ‘ON’ and
‘ONN’ levels of the numbering plan.

Operators offering fixed geographic services to retail customers are currently able to
geographically locate their customers at the ‘ONN’ code (such as 011, 012, 013, 014 etc.)
level.™ This means that all operators are able to offer calling rates to retail customers for
‘local’ calls, (i.e. within the 011, 012 etc. code level), for ‘regional’ calls (i.e. for calls
within each of the 01, 02, 03, 04 and 05 regions), and for ‘national’ calls (between the 01
and 02, between the 01 and 03 regions etc.). Indeed, this is the way that Neotel offers
retail call services." The principle behind this is that it is simple for customers to
understand, and is broadly reflective of differences in the costs of transporting calls
different distances in South Africa. Telkom has a different retail offering, in that it offers
distance based retail rates of less than 50 kilometres and more than 50 kilometres,
corresponding roughly to ‘local’ and ‘national’ calls. Nonetheless, ‘regional’ calling
services, delineated using the ‘ON’ geographic area codes, are still a relevant factor to
consider when examining geographic voice services, and could be offered by Telkom, as
indeed they are by Neotel.

An important (although ultimately, Neotel submits, anomalous) feature of Telkom's
network hierarchy as it concerns interconnection currently is the difference in the
treatment of the ‘01’ geographic area code and the other ‘ON’ geographic area codes
(02, 03, 04, and 05). In all of the ‘ON’ code areas other than ‘01’, Neotel pays the same
rate to interconnect with Telkom even though only two points of interconnection are
required in those geographic area code regions. In the “01” region, however, which
corresponds to one ‘ON’ ‘geographic area code’, Telkom has four pairs of DPSUs that

 Within area codes, at the ‘ABC’ level, Neotel has no choice but to allow the portability of numbers,
since it has been allocated only a small number of codes, insufficient to create meaningful exchange
area boundaries, and Neotel understands that, to some degree at least, Telkom offers customers
outside an ‘ABC’ ‘area’ the ability to use that ABC area’s numbers (for large enterprise customers, for
example).

!* Telkom offers retail calling services based on distances for its calls on its own network, except in
respect of their closer calling plans. Telkom offers a range of rates for calls to other networks.
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29.

30.

31.

32.

16

Neotel interconnects at. In the ‘011’ code alone, Neotel interconnects with Telkom at four
geographic locations (two pairs of DPSUs). Neotel also interconnects with Telkom in the
‘012’ (Pretoria) and ‘016’ (Vereeniging) regions. Although Neotel interconnects at the
‘ONN’ level in practice in these three ‘ONN’ areas in the 01 geographic area code, Neotel
would need to interconnect at 013, 014, 015, 017 and 018 in order to be able to offer
local calling rates to Telkom local fixed geographic numbers cheaply.*® Neotel submits
that this current treatment of interconnection, in treating the ‘01’ region differently to the
other ‘ON’ regions (02, 03, 04 and 05), is artificial and does not reflect the true nature of
the distance related costs of building and operating a fixed network, which are better
captured using the ‘ON’ and ‘ONN’ delineations, as per the Authority’s numbering plan.

Leaving aside the anomalous treatment of the ‘ON’ regions in Neotel's current
interconnection agreement with Telkom, Neotel notes that interconnection at the ‘ONN’
level is possible currently. However, neither Neotel nor Telkom has the incentive to roll
out to ‘ONN’ level points of interconnection at the current ‘Within Billing Zone’ call
termination rates. This is because Neotel would have to carry calls terminating on
Telkom’s network for longer on Neotel's own network, for the same charge for
terminating calls on Telkom’s network (i.e. Neotel would incur more costs without being
compensated with a lower call termination rate); similarly, Telkom would have to carry
calls terminating on Neotel's network for longer on Telkom’s own network for the same
charge for terminating calls on Neotel's network (i.e. Telkom would incur more costs
without being compensated with a lower call termination rate). If a lower rate were
offered to terminate calls at the ‘ONN’ level, however, then both parties do have an
incentive to interconnect at the ‘ONN’ level (where the traffic volumes make this
worthwhile), so as to lower their interconnection costs.

The application of all of these market characteristics in the SSNIP framework is
presented next in order to define relevant markets.

iii.  Application of the SSNIP test to define relevant markets in respect of wholesale
fixed voice services

Neotel agrees with the Authority’s methodology in respect of market definition'’, in that
the correct test to apply when defining markets is the hypothetical monopolist (SSNIP)
test.

The application of the SSNIP test requires that the market definition enquiry starts at the
narrowest possible market.

Neotel does currently offer ‘local’ retail tariffs to Telkom landlines, available at:

http://www.neotel.co.za/wps/portal/!ut/p/c4/04 SB8K8xLLMIMSSzPy8xBz9CP0os3gL52AnczcPIlwML

Mw9ODAO vAB9 M2NjY dQU 2CbEdFAF-0Wos!/?WCM_GLOBAL CONTEXT=, last accessed on 4

June 2010. Nonetheless, in order for Neotel to offer local calling rates at the lowest possible prices,
Neotel would need to receive a lower ‘ONN’ level call termination rate.

7 Section 1.5 of the Authority’s ‘Explanatory note’, on p. 27 of the Government Gazette Notice, cited
above.
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33. Neotel submits that the narrowest possible product markets are each of the
complementary network elements required to terminate a voice call on a fixed network, .
As discussed above, fixed operators are able to provide interconnection at the ‘ONN’
geographic level of aggregation (i.e. at the ‘local’ level), as well as at the ‘within ON’
(regional) level and at the ‘between ON’ (national) level.’® Each of these market
segments are described in detail below.

34. Markets for call termination and single transit (see figure 5 below): Where an
operator (Network 1) has a Point Of Interconnection Link (“POIL") with another operator
in an ‘'ONN area’, say ‘047’ in the Eastern Cape, and Network 1 would like to terminate a
call on another network in that area (Network 2), Network 1 could complete the call (for
example, from Qumbu to Mthatha, both in the ‘047’ area) in the following ways:

34.1 If Network 1 has a point of interconnection link (“POIL”) inside that ‘ONN’ area
with Network 2, then Network 1 would purchase call termination from Network 2.

34.2 If Network 1 does not have a POIL inside that ‘ONN’ area with Network 2 but
does have a POIL with network 3, then Network 1 could purchase transit from
network 3, which would transit the call to Network 2.

35. Note that, as emphasised above, Network 1 need not have a physical POP and may
simply have a transmission node for its side of the POIL in ‘047’. Similarly, Network 3
may not have a POP in area ‘047’ but may simply have a transmission node for its side
of the POIL between its transmission network and Network 2, as well as a transmission
node for its side of the POIL between its transmission network and Network 1, which
would allow the call to be completed.

36. Furthermore, note that there may be a greater number of exchanges / points of presence
/ transmission nodes than those represented on Figure 5 (although there must be at
least three physical items of equipment); the boxes depicted on Figure 5, other than the
originating party’s POP / exchange, should be seen as the distance markers of physical
distances between two locations, which correspond to relevant markets (defined below),
rather than all of the physical infrastructure required to complete the call; in respect of
both call origination and call termination, as well as in respect of the ‘single transit’
component, more items of equipment may be needed (see discussion above in respect
of figure 4).

'8 In the future, there might be narrower markets than those contemplated here, which will depend on
the ability of networks to interconnect closer to the customers of each terminating provider’s network.
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Figure 5: Markets for call termination and ‘single transit’, using a call from Qumbu to Mthatha
(both in local area ‘047’), as an example

Network 1's
exchange / POP /
transmission
node in area 047

Network 2's
exchange / POP /

(Qumbu) in area 047

(Mthatha)

Single | po)L
transit

POIL Network 3's
( )

exchange / POP /

in area 047

37. 'Within ON’ conveyance and transit, and call termin  ation (see figure 6 below): Where
an operator (Network 1) originates a call in an ‘ONN area’, such as Qumbu (‘047’) in the
Eastern Cape, and would like to terminate that call on another network (Network 2) in a
different ‘ONN local area’ within the same ‘ON’ region, such as Port Elizabeth (area code
‘041") in the Eastern Cape, and network 1 did not have a POIL in the terminating ‘ONN’
area (‘041"), Network 1 could complete the call in the following ways:

37.1 If Network 1 had a POIL with Network 2 in the originating ONN local area
('047), then Network 1 could pay Network 2 for ‘within ON’ conveyance to
network 2's terminating exchange / POP in the terminating ONN local area
(‘o41".

37.2 If Network 1 had a POIL with Network 3 in the originating ‘ONN’ area (‘047’),
then Network 1 could pay Network 3 to transit the call to network 2’s exchange /
POP in the terminating ONN area (‘041’).

38. Note that, conceivably, Network 1 might have a POIL with Network 3 in the terminating
‘ONN’ area (‘041 in the example), in which case Network 1 could buy ‘single transit’ to
Network 2's exchange / POP in the terminating ONN local area (‘041’).

39. As explained above in figure 5: There may be a greater number of exchanges / points of
presence / transmission nodes than those represented on Figure 6 (although there must
be at least five physical items of equipment. The boxes depicted on Figure 6 other than
the originating party’s POP / exchange, should be seen as the distance markers of
physical distances between two ONN areas or between two ON regions, which
correspond to relevant markets (defined below), rather than all of the physical
infrastructure required to complete the call; in respect of both call origination and call
termination, as well as in respect of the ‘within ON’ conveyance and transit, more items of
equipment may be needed (see discussion above in respect of figure 4).

40. Finally, it is usually the case that operators will offer one rate for conveyance and call
termination, or transit and call termination, that does not separate out the
conveyance/transit and call termination segments of the services. For example,
currently, the BBZ rate charged by Neotel of R0.29 is not broken down into its ‘WBZ’
component and ‘BBZ’ component. Nonetheless, there continue to be two segments to
the call: within billing zone transmission, and between billing zone transmission.
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Figure 6: Markets for ‘within ON’ conveyance and tr  ansit, and call termination, using a call
between Qumbu (‘047’) and Port Elizabeth (‘041’) as  an example

Network 2's Within ON Network 2's

Network 1's exchange / POP /
exchange / POP/
exchange / POP / 9 conveyance transmission

(Qumbu) transmission in area 047 \ node in area 041
node in area 047
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Network 3's transit Network 3's
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exchange / POP /

( )
exchange / POP /

in area 047 in area 041

41. ‘Between-ON’ call conveyance and transit, ‘within O N’ conveyance and transit, and

42.

43.

44,

call termination (see figure 7 below): Where an operator (Network 1) originates a call in
one ‘ONN area’, say in Qumbu in the ‘047" area, and would like to terminate that call on
another network (Network 2) in a different ‘ON region’, for example, in Welkom (area
code ‘057"), and Network 1 did not have a POIL anywhere in the ‘05’ region, Network 1
could complete the call in the following ways:

41.1 From Network 2’'s POP / exchange in local area ‘047’, for example, Network 1
could make use of ‘within ON’ conveyance in the ‘04’ region, and ‘between ON’
conveyance (between region ‘04’ and region ‘05’), as well as ‘within ON’
conveyance in the ‘05’ region to Network 2’s ‘ONN’ exchange / POP in ‘057’, and
finally call termination on Network 2's network, to complete the call.

41.2 Alternatively, Network 1 could use transit via Network 3's network, using
Network 3’'s ‘within ON’ transit in the ‘04’ region, ‘between ON’ transit services
between regions ‘04’ and ‘05’, and ‘within-ON’ transit services in the ‘05’ region to
Network 2's ‘ONN’ exchange/POP in local area ‘057’, for termination on Network
2's network.

It is important to note that, if, for example, Network 1 had its own ‘between ON’
transmission infrastructure in local area ‘041’ which it could use to transmit the call to
area ‘057, as well as a POIL with Network 2 in the terminating local area ‘057, then all
that Network 1 need buy from a third party (other than call termination on Network 2’s
network in area ‘057’) is ‘within ON’ transit in the originating ON region (‘04’), between
local area ‘047’ and ‘041’.

Furthermore if, for example, Network 1 had a POIL to Network 2 or Network 3 in an
another local area in the terminating ‘05’ region, such as ‘051’, then Network 1 could buy
‘within ON’ transit or conveyance to Network 2’s exchange / POP in local area ‘057'.

In addition to this, if Network 1 had a POIL with Network 3 in the ‘057’ local area, then
Network 1 could purchase single transit between Network 3 and Network 2's exchange /
POP, both in local area ‘057'.
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45.

46.

As discussed above in respect of figures 5 and 6 : There may be a greater number of
exchanges / points of presence / transmission nodes than those represented on Figure 7
(although there must be at least five physical items of equipment); the boxes depicted on
Figure 7 other than the originating party’s POP / exchange, should be seen as the
distance markers of physical distances between two ONN areas or between two ON
regions, which correspond to relevant markets (defined below), rather than all of the
physical infrastructure required to complete the call; in respect of both call origination
and call termination, as well as in respect of the ‘within ON’ conveyance and transit and
‘between ON’ conveyance and transit, more items of equipment may be needed (see
discussion above in respect of figure 4).

Finally, as discussed above in respect of figure 6, a bundled rate for ‘within ON’
conveyance on the originating side, 'between ON’ conveyance, and ‘within ON’
conveyance on the terminating side, as well as call terminated, may be offered by a
transit or conveyance provider. This does not lessen the importance of the relevant
distances involved in completing a call on a fixed network nonetheless.

Figure 7: Markets for ‘within ON’ conveyance and tr  ansit, and markets for ‘between ON’

conveyance and transit, and call termination, using a call between Gauteng and Cape Town as

an example
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It is important to re-emphasise that, in respect of both NGNs and a PSTN, there may be
more or fewer physical POPs and exchanges between the different complementary
segments of a voice call than those depicted in figures 5 - 7; the various complementary
segments depicted in figures 5 - 7 above are intended to relate logically to the physical
distances in respect of the transmission of voice traffic, rather than the physical layout of
points of presence and exchanges. While it is possible to link the complementary
segments of a fixed call to the various physical exchanges of a PSTN (i.e. call
termination, DSSU, DPSU), as is the case internationally (discussed below) this is more
difficult for an NGN, since IP traffic can flow over any route between two points. Even in
respect of PSTN — NGN interconnection, a POIL is all that is required to interconnect the
two parties; actual exchanges or points of presence on an IP network need not be
physically located near to one another.

The essence of Neotel's submission is that wholesale charges for the various
complementary segments of a fixed call should reflect the costs relating to the distance
between each of the relevant segments of a call that ultimately terminates on a fixed
voice network.

Page 18 of 42



49. These various complementary segments of a fixed network can be defined in terms of

four markets :

Market 1: Call termination on each fixed operator's network, defined as
the segment between a point of interconnection on the terminating
operator’s network within an ‘ONN’ local area and the terminating
customer’s premises in that same ‘ONN’ local area,;

Market 2: ‘Within ON’ conveyance (provided by the terminating operator
on its own network), and ‘within ON’ transit (provided by a third party),
between each ‘ONN’ area inside the same ‘ON’ region, which is the market
for the conveyance or transit of a call from a point of interconnection in
one ‘ONN’ local area to a point of interconnection at another ‘ONN’ local
area within the same ON region;

Market 3. ‘Between ON’ conveyance (provided by the terminating
operator on its own network), and ‘between ON’ transit (provided by a third
party), between any two ‘ONN’ areas in different ‘ON’ regions, which is the
market for the transmission of a call from a point of interconnection at one
‘ONN’ local area to a point of interconnection at another ‘ONN’ local area,
in respect of two ‘ONN’ local areas that are in different ‘ON’ regions; and

Market 4: ‘Single transit’, where an operator needs to terminate a call on
a third party’s network in an ‘ONN’ local area but does not have a POIL
with the terminating operator in that ‘ONN’ area but does have a POIL
within the same ‘ONN’ local area with a transit provider, which could
transit the call to the terminating operator in the relevant ‘ONN’ local area.

50. Neotel submits that these services correspond to relevant product markets for the
following reasons:

50.1 In respect of direct wholesale demand-side substitution, a SSNIP would not
be defeated by a wholesale customer shifting demand to an alternative for any of
the markets described above. The markets in 1-4 above are relevant from the
wholesale demand-side perspective for the following reasons:

In market 1, an operator cannot use any service other than the
terminating operator’'s service to terminate a call on that operator's
network.

In market 2, an operator, for example, that requires conveyance or transit
within an ‘ON’ region between two ‘ONN’ areas, cannot buy ‘within ON’
transit or conveyance to another ‘ONN area’ because the call would not be
completed. The operator, instead of buying ‘within ON’ conveyance or
transit, could build or lease a transmission link to the other relevant ‘ONN’
location in response to a SSNIP on that route; however, as discussed
below, the economies of scale required before such links are viable mean
that a SSNIP is unlikely to be defeated by the operator creating its own
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link.*® Neotel submits that ‘within ON’ conveyance and ‘within ON’ transit
are demand-side substitutes, since any operator could use either of these
services to carry a call within an ‘ON’ region, for termination on another
operator’s network. While an additional link is required for transit as
compared to conveyance, in that the requesting network would need to
pay for a link to the transit provider, as well as a link from the transit
provider to the terminating network (where conveyance requires only one
link to the party providing conveyance), this is unlikely to add significantly
to the costs of offering a transit service, in view of the significant volumes
of traffic likely to flow over such an additional link.

iii. In market 3, an operator needing to transmit a call to two ONN areas in
different ‘ON’ regions could not buy transit or conveyance to another ONN
area (since the call would not be completed). While that operator could
conceivably build or lease a link to the terminating ‘ONN’ area, the
economies of scale required before such links are viable mean that a
SSNIP is unlikely to be defeated by the operator creating its own link.?
Note that between ‘ON’ region conveyance, and between ‘ON’ region
transit provided by a third party (in market 3), are demand-side substitutes
for one another, since any third party operator could use either service to
transmit a call between ‘ON’ regions. Again, while an additional link is
required for transit as compared to conveyance (due to the additional
interconnection link), this is unlikely to add significantly to the costs of
offering a transit service, because of the substantial volumes of traffic that
are likely to flow over such links.

iv. Finally, in respect of ‘single-transit’, this is a separate market from call
termination because, in a number of instances, the volumes of traffic do
not justify the creation of a POIL within an ‘ONN’ location to another
operator.

50.2 The Authority discusses, in detail, potential retail demand side indirect
constraints on a hypothetical monopolist for the supply of call termination
services on a fixed network in section 1.9.6 of the Authority’s ‘Explanatory note’.
Neotel submits that, for all of the reasons described there, a hypothetical
monopolist is profitably able to engage in a SSNIP over each of the
complementary segments described in markets 1 - 4 above, since each of these
complementary segments is required to terminate a call on a fixed network.

' While some operators have built some of these links (for example, Neotel and Telkom have built
links between 011, 012 and 016 to transport calls between their respective networks), these are
relatively few compared to the number of ‘ONN’ to ‘ONN’ routes within each ‘ON’ region in South Africa.
% Again, while some operators have built or leased links between ‘ON’ regions (Neotel and Telkom for
example both have transmission links between ‘ON’ regions, such as between Johannesburg and
Cape Town, and between Cape Town and Durban), an operator requiring such connectivity would
need to have significant economies of scale before the construction or lease of such links was
possible.
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50.3

Furthermore, Neotel submits that there is currently no source of supply-side

substitutability that could defeat a SSNIP over any of the relevant complementary
segments described in markets 1-4, for the same reasons discussed in section
1.11 of the Authority’s ‘Explanatory note’. Neotel submits that, in addition to this,
supply-side substitutability from one of the complementary services described
above to any of the others in response to a SSNIP would not be timely, likely nor
sufficient, such that the SSNIP would be defeated, for the following reasons:?!

Market 1: No operator can terminate a call on another operator’'s network.
No supply-side response is therefore possible.

Market 2: In response to a SSNIP over conveyance / transit on a route
between two ‘ONN’ areas within the same ‘ON’ region (such as 047 — 041),
an operator offering ‘within ON’ transit operating a different route in the
same ‘ON region’ (such as 041 - 043) would need to build out its network
to the other ‘ONN’ local area (047) in order to offer ‘within ON’ transit on
the relevant route. In order for the SSNIP to be defeated, the operator
would need to be able to do this at low sunk cost (i.e. such that any
investments made in assets or equipment could be quickly sold without
any loss being incurred or moved in the event of exit) and would need to
be able to offer the service within one year, and would need to do this on
a significant scale. This is improbable. The economies of scale needed for
such transmission links and other infrastructure mean that rapid
uncommitted (low sunk cost) entry on a scale sufficient to defeat the
SSNIP is unlikely.

Market 3: In response to a SSNIP over conveyance / transit between two
ONN areas in two different ON regions (such as 047 to 057), a provider of
‘within ON transit’ operating a route in the originating region, (such as 041
and 047), would need to build out its network to another ONN area in the
terminating ON region (for example, 051), from where ‘within ON’ transit or
conveyance could be used to the terminating ‘ONN’ location (057), in
order to offer ‘between ON’ transit on the relevant route. Alternatively, a
provider of ‘within ON transit’ in the terminating ON region (say, between
051 and 057) could build out its network to the originating ON region (to
041 for example), from where ‘within-ON’ transit or conveyance could be
used to transmit the call from the originating ONN local area (047).
However, in respect of all of the above cases, the fixed, sunk costs of
building or leasing such transmission links and other infrastructure would
mean that supply-side substitutability would not be timely enough, likely
enough and sufficient to defeat the SSNIP.

%! The necessary conditions for a SSNIP to be defeated by supply-side substitutability are set out, for
example, in the US Department of Justice and Federal Trade Commission’s horizontal merger
guidelines, available at: http://www.justice.gov/atr/public/guidelines/hmg.htm, last accessed on 17

June 2010.
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iv. Market 4: Supply-side substitutability is not relevant here, since the only
means of transmitting a call to another operator's ‘ONN’ point of
interconnection for call termination in this case (where the originating
operator has a point of interconnection in the terminating ‘ONN’ area) is by
creating a POIL to the terminating operator’s point of interconnection (a
potential demand-side substitute — discussed above), or using single
transit to that point of interconnection.

51. All of the four product markets are national in scope, in that each of the services in
markets 1-4 have similar market conditions across South Africa.??

52. If the Authority does not define these separate complementary markets and the Authority
persists with imposing one rate for the termination of all calls on a fixed network
irrespective of where interconnection with that network takes place, the following are the
likely consequences::

52.1 Higher fixed call termination rates are ultimately paid by each operator, due to
the usage of a blended geographic rate, which means that final customers also
pay higher prices for voice calls to fixed networks.

52.2 The Authority eliminates three wholesale markets in which Neotel is able to
compete, which are currently ‘within ON’ transit, ‘between ON’ transit, and ‘single
transit’ (markets 2 — 4).

52.3 Furthermore, the Authority reduces Neotel's (and other operators’) incentives
to build their networks closer to the customers of other operators, in order to
provide true facilities based competition to one another.

52.4 The Authority’s action will effectively mean that the investments in points of
interconnection links that Neotel and Telkom have already invested in to achieve
‘Within Billing Zone’ interconnection rates will be wasted (or ‘stranded’), since
neither party will have the incentive to interconnect with the other in more than
one location (or perhaps two, the second for the sake of redundancy).

52.5 Neotel's entire voice business model is built around the existence of separate
complementary markets for call termination, and conveyance/transit and
termination. Without this difference, Neotel's ability to continue to offer
competitive services is in doubt.

2 Note that different geographic markets might present themselves in the future, due to differing
characteristics prevailing in those geographic markets; for example, while Neotel anticipates that
‘within ON’ and ‘between ON’ conveyance and transit, and single transit, (Markets 2 — 4) are
prospectively competitive over the review period (2010 — 2013), it might be the case that some routes
for single transit, and some routes for ‘within-ON’ conveyance and transit, do not become competitive
due to the lack of traffic on those routes, which means that the construction of POILs is not
economically viable inside those ‘ONN’ local areas, or between those operators inside those ‘ONN’
local areas. There may therefore be reasons in the future to examine different routes, or different
groups of routes, in different geographic areas, separately.
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52.6 Finally, by creating higher prices for call termination on a fixed network than
would be the case if the Authority defined the separate complementary markets
discussed above, the Authority provides the incumbent fixed network operator,
Telkom, with the ability to discriminate between on-net and off-net voice call
charges, which has the effect of creating a price squeeze on Neotel and other
competitors, which will limit their ability to grow and compete to provide services
to customers. For example, Telkom currently offers bundles of ‘free’ on-net call
minutes in its ‘Closer packages, which includes free calls of up to an hour for
calls to Telkom numbers on weekends. This offers considerable value to Telkom
customers, since Telkom has several million fixed voice customers that their
customers can contact. Uptake of Telkom’s Closer calling plan packages has
been substantial.?® Neotel and other fixed voice providers cannot provide this or
similar benefits to customers, (which would have to include free calls or similar
services to Telkom’s customers to make the offering competitive with that of
Telkom), since the call termination rate on Telkom’s network, without cost-based
access to Telkom’s lowest point of aggregation on its network available, will be
too high for Neotel and similarly placed competitors to offer free calls or similar
services to Telkom customers. Note that this is not an abstract concern of
Neotel's. Telkom has indicated that:

“We aim to counter arbitrage opportunities, defend fixed to mobile revenue
stream and counter revenue erosion to the SNO and other competitors such as
VoIP providers, through strategies including long term contracts, bundled
discounts packages , calling plans as well as volume and term discounts.”*
[Neotel's emphasis]

53. Note that the definition of complementary market segments in respect of fixed voice
calls, is in line with:

53.1 The regulation of the fixed access providers in India;
53.2 European Commission (“EC”) guidelines on relevant markets;

53.3 The UK Ofcom’s decisions on fixed narrowband services wholesale markets;
and

53.4 The regulation of local exchange carriers in the USA.

International experience is discussed below.

8 According to Telkom's interim results for the six months to 30 September 2009, Closer subscribers
were up 25.2% to 636,010. According to the same results, Telkom earned R732m in the six months to
30 September 2009 from calling plans / packages. This has grown by 18% from R620m earned from
calling plans / packages in the six months to 30 September 2008. See Telkom SA Limited Group
Interim  Results for the six months ended 30 September 2009, available at:
https://securel.telkom.co.zalir/financial/presentation2010.jsp, last accessed on 15 June 2010.

* See Competition Tribunal decision in the Telkom / BCX merger, case number 51LMJun06.
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54.

55.

56.

57.

58.

25

Neotel therefore submits that the Authority should definite relevant wholesale fixed
narrowband services markets as described in markets 1 — 4 (see paragraph 0).

iv.  Significant market power

Neotel submits that all fixed operators have significant market power in respect of call
termination on their own networks, defined as the termination of a call from anywhere
within a terminating customer’s ‘ONN’ local area to the customer’s premises (market 1).

Neotel submits further that each fixed operator is dominant in respect of market 2, since
no fixed operator provides geographic call conveyance and transit ‘within-ON’ in respect
of all ON regions currently, and the only means of purchasing this service is from the
operator on whose network the call is being terminated. Nonetheless, within the market
review period (three years), Neotel anticipates that a sufficient number of operators will
have rolled out interconnection at a sufficient number of ‘ONN’ level points of
interconnection, such that market 2 is prospectively competitive over the review period
(2010 — 2013).

In respect of market 3, ‘between-ON’ conveyance and transit, services in this market as
defined above, linked to the ‘ON’ geographic area codes, is not offered for all ‘between
ON’ regions by any operator, and therefore all operators terminating calls on their
networks are currently dominant in respect of calls that are conveyed across the
‘between-ON’ portions of their networks. Nonetheless, as is the case for market 2, it is
likely that a sufficient number of operators are likely to build out their networks to a
sufficient number of ‘ONN’ points of interconnection throughout the country such that the
market for ‘ON-ON’ conveyance and transit is likely to be prospectively competitive.

Finally, Neotel submits that Telkom is dominant in respect of market 4, since Telkom
interconnects with significantly more operators than any other single operator that offers
‘single transit’ to other operators. Telkom offers direct transit services to approximately
43 operators currently including mobile operators and operators that have non-
geographic numbers only, whereas Neotel needs to purchase transit services from
Telkom to be able to offer wholesale transit to all 43 other operators; Neotel has direct
interconnection agreements with only 13 fixed voice operators located in South Africa
currently, including fixed voice operators that have non-geographic numbers only.?®
Nonetheless, Neotel expects that it will build out more points of interconnection to other
fixed voice operators that have geographic numbers over the period of review, and
expects other operators to do the same. Neotel therefore submits that this market is
prospectively competitive over the review period (2010 - 2013).

Neotel has interconnection agreements with Telkom, Internet Solutions, CMS, Merosys (Blue

Label), Dira Ka Thata, ORS, Vox, ECN, Exotic, Gateway Communications, Magnolia (Dabba
Communications), Neuraltel, Saicom and SA Clearcom. Neotel also has direct interconnection in
place with the mobile operators (MTN, Vodacom and Cell C).
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59.

60.

61.

62.

V. Remedies

Neotel supports the Authority’s proposed imposition of a charge control, accounting
separation, accounting method requirements, and a reference interconnect offer, on
SMP operators that are established. Neotel also supports asymmetrical treatment of
smaller, newer entrants to the market, such as Neotel, in not requiring smaller, newer
entrants to comply with the Established SMP operator obligations. Nonetheless, if call
termination rates at the ONN level on all non-established fixed operators in respect of the
termination of calls on geographic numbers are not within 50% of the charge control
imposed on Telkom one year after a specified rate in the glide path applies to Telkom
(for example, if ONN call termination rates at the ‘within ONN’ level are R0.225 or more
within 12 months of the Authority issuing its final call termination regulations), Neotel
submits that the Authority should impose a charge control on all non-established SMP
fixed operators for termination of calls on geographic numbers that limits the ‘within ONN’
call termination rate to no more than 50% higher than the charge control imposed on
Telkom. This is because some non-established SMP operators offering call termination
to fixed geographic numbers charge call termination rates for geographic numbers that
are more than three-fold the ‘Between Billing Zone’ rate that Neotel charges. This is
harmful to consumers, who will likely ultimately distrust calling geographic numbers,
which will undermine the ability for operators to offer low retail prices for fixed off-net
local and regional calls, which is what geographic numbers allow operators to do.

Furthermore, Neotel supports the imposition of an obligation to provide access, as well
as non-discrimination and transparency principles, on all SMP operators. Neotel urges
the Authority, in respect of all fixed operators that offer calls to geographic numbers, to
make it clear that such operators must make their networks accessible for POILs at the
‘ONN’ level, irrespective of the number of POILs requested in that ‘ONN’ region, as long
as the number of POILs requested is at least 1. In other words, the Authority should
make it clear that an operator may not refuse interconnection within an ONN area and
thus may not refuse to offer the within ‘ONN’ ‘call termination’ rate on the grounds that an
insufficient number of POILs in that ‘ONN’ level have been requested.

For the current review period (2010 — 2013), in respect of the charge control to be
imposed by the Authority on Telkom, Neotel submits that Telkom’s call termination rate,
for calls terminating at a customer’s premises located within any ‘ONN’ geographic area
where an operator has a POIL with Telkom (in respect of market 1), should be R0.10.

Neotel submits that the Authority should forebear from imposing charge controls in
respect of the other markets defined above (markets 2, 3, and 4), since these markets
are prospectively competitive over the period of review (2010 — 2013).
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vi.  Link between call termination regulations and ICASA’s proposed numbering plan
regulations

63. Neotel submits that the call termination regulations that are currently being considered,
at least in respect of termination on fixed networks, need to take into account regulations
in respect of the numbering plan.

64. As discussed above, the Authority’s recently published proposed numbering plan sets
out ‘Geographic’ numbers and provides a list of areas with an initial three digit sequence,
in section 24 (Table 3).° The Authority’s proposed regulations also set out ‘Prefixes’ for
‘geographic numbers’ in respect of ‘01, 02, 03, 04, 05’, in section 23. The initial three
digit sequence areas correspond precisely to the ‘ONN’ local areas discussed above, and
the ‘prefix’ for geographic areas corresponds to the ‘ON’ regions discussed above. The
numbering plan regulations in these respects are entirely consistent with Neotel's
discussion on the relevant complementary markets where fixed voice calls are
concerned. Nonetheless, the Authority should, Neotel submits, insert into section 15
(“Ensuring consistency in the use of numbers”, which deals with short codes only
currently), the following paragraphs:

64.1 ‘All providers that have been allocated geographic numbers, should ensure
that retail customers are afforded a price to dial numbers within each of those
local three digit prefix areas, as set out in section 24, table 3, for calls to every
other operator (off-net calls) to a geographic number, and for calls to its own
network (on-net calls) to a geographic number’.

64.2  ‘All providers that have been allocated geographic codes with three digit
prefixes, as set out in section 24, table 3, should ensure that retail customers are
afforded a price to dial numbers within regions corresponding to each of the first
and second digits of national numbers, for calls to every other operator (off-net
calls) and for calls to its own network (on-net calls)’.

64.3 ‘All providers that have been allocated geographic codes with three digit
prefixes, as set out in section 24, table 3, should ensure that retail customers are
afforded a price to dial numbers between regions corresponding to each of the
first and second digits of national humbers, for calls to every other operator (off-
net calls) and for calls to its own network (on-net calls)’.

64.4 ‘All providers that have been allocated geographic codes with three digit
prefixes, as set out in section 24, table 3, may not provide a customer outside of
any three digit geographic area with a number corresponding to that three digit
geographic area code’.

65. This will ensure the consistency of use of geographic numbers, which will assist
consumers to understand their costs of calling geographic numbers. This will also be
consistent with, and support, the Authority’s definition of markets in respect of call

% see the Authority’s proposed “Numbering plan regulations”, as set out in Government Gazette No.
33269, dated 4 June 2010.
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termination on fixed networks, and this will ensure that the benefits of the imposition of
charge controls on established-SMP operators’ fixed call termination rates will flow
through to consumers.

66. Neotel submits that if the Authority does not take a firm stance in respect of ensuring the
consistent use of geographic numbers, consumers are likely to be harmed. Telkom, for
example, currently does not differentiate between local and national (let alone regional)
calls to Neotel's network, even though Neotel offers very low call termination rates for
termination of calls ‘Within Billing Zone’. Telkom is currently, for example, charging very
high rates for its customers to call Neotel's network (R0.57 per minute, excl. VAT; the
same price as a Telkom to Telkom national call), despite Neotel's very low within-billing
zone call termination charges (R0.20 per minute). This makes prospective Neotel
customers, including large and small customers, reluctant to switch to Neotel because it
will be expensive for their friends and family (in the case of residential customers) and
stakeholders (in the case of business customers) to contact the prospective Neotel
customer. In respect of this, a Neotel customer, Chorus Call, has lodged a complaint with
the Competition Commission (case humber 2009May4450), and Neotel is engaging with
the Commission during its investigation of this complaint.

Vil. International experience with fixed call termination: The India, EU, UK and US
approaches

67. Neotel's approach to the definition of markets that reflect complementary segments of a
fixed network that are required to terminate a voice call, while uniquely adapted to the
South African environment in the use of the national numbering plan, are in principal
consistent with the approach taken in other countries. The regulatory approaches in four
jurisdictions are discussed next.

68. The Telecommunication Regulatory Authority of India (“TRAI") presents a useful
benchmark for South Africa in respect of the regulation of call termination rates.?” India is
divided into 23 circles / service areas. ‘Access providers’ (i.e. owners of last mile
infrastructure) are licenced on the basis of circles. Inter-circle calls are routed via
‘National long distance operators’ (“NLDOs”).?® The TRAI regulates ‘interconnection
usage charges’, including call termination® (at 20 paise, or approximately R0.032)*

*" The latest regulations published are the ‘Telecommunications Interconnection Usage Charges
(Tenth Amendment) regulations, 2009 (2 of 2009), Telecom Regulatory Authority of India notification,
New Delhi, 9 March, 2009, as well as the explanatory memorandum, available at:
http://www.trai.gov.in/Requlations content.asp , last accessed on 9 June 2010.

% The routing of and payments for international calls are not discussed in detail here. International
calls can be routed to International Long Distance Operators (ILDs) directly where ILD gateways are
located at the same Level | Transit Automatic Exchange (“TAX”) owned by an access provider, or
international calls can be routed via National Long Distance Operators.

# The TRAI has different charges for the termination of domestic and international calls.

Page 27 of 42



69.

70.

71.

72.

transit / carriage from Level Il trunk automatic exchange to short distance charging area
(at 15 paise per minute, or R0.0249) and intra- short-distance charging area transit (at
less than 15 paise per minute, or less than R0.0249). There is also a cap on domestic
carriage (i.e. long distance), of 65 paise (R0.1079). The charge control is cost-based,
using a top-down fully allocated costs methodology. The call termination charge (R0.032)
is applied to all types of domestic calls including fixed to fixed, fixed to mobile, mobile to
fixed and mobile to mobile calls.

The TRAI therefore regulates charges for different complementary segments of fixed
networks in India, at cost based rates. Neotel draws the Authority’s attention to the
considerable differences between the costs and prices for the various complementary
segments: there is more than a four-fold difference between call termination and long
distance transit.

The European Commission (“EC") recommends that European National Regulatory
Authorities (NRAs) delineate markets for ‘Call termination on individual public telephone
networks provided at a fixed location.” They go on to explain: ‘For the purposes of this
recommendation, call termination is taken to include call conveyance, delineated in such
a way as to be consistent, in a national context, with the delineated boundaries for the
market for call origination and the market for call transit on the public telephone network
provided at a fixed location’. This suggests that individual NRA’'s should examine,
depending on their market context, the separate complementary network components
required to complete a fixed voice call.

Note that the various complementary segments of a network required to terminate a
voice call analysed by the EC have significantly different prices. For example, local level
call termination (refers to the conveyance of calls from the local exchange or switch
located nearest to the called subscriber to the premises of the called subscriber where
the call is completed) costs on average approximately R0.057, while ‘single transit’
(refers to the conveyance of calls from a transit switch located at a higher network level
through the local exchange/switch for completion at the called subscriber's premises)
costs R0.086, while double transit call termination (refers to the conveyance of calls from
a transit switch located at a higher network level through two exchanges/switches for
completion at the called subscriber's premises) R0.113.3*

Neotel draws the Authority’s attention to the difference between prices for call
termination for double-transit and the prices for call termination at a local exchange;

% 1 paisa corresponds to 1/100 of a Rupee. The exchange rate between the Rand and the Rupee is
approximately R1 = Rs 6.02392. Source: http://www.oanda.com/currency/converter/, last accessed on
9 June 2010.

%1 Neotel applied an exchange rate of R10 / Euro (this is an approximation to the true exchange rate
and is used here for illustrative purposes). For definitions of the various segments of fixed calls see,

for

example, European Commission, ‘Lower charges, greater consistency, more competition:

Commission consults on bringing down mobile phone tariffs in Europe’, available at:
http://europa.eu/rapid/pressReleasesAction.do?reference=IP/08/1016 , last accessed on 21 May

2010.
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double-transit call termination costs roughly double what call termination on a local
exchange costs.

73. Ofcom, the UK electronic communications regulator, examines markets for ‘Call
termination’, ‘Local-tandem conveyance’, ‘Local-tandem transit’, ‘Inter-tandem
conveyance’, ‘Inter-tandem transit’ and ‘Single transit’ (see Figure 8 below). Recently,
Ofcom found that all operators had market power in respect of call termination, though
they found that, because of the extent of interconnection links by competitor
communications providers (“CPs”) to BT's (the incumbent’s) local exchanges, the
markets for Local-Tandem conveyance, Local-Tandem transit (which are substitutes for
one another), Inter-Tandem conveyance and Inter-Tandem transit (also substitutes for
one another), are competitive. Ofcom found that the market for Single Transit, the charge
for carrying a call on behalf of one CP to another CP’s network, was not competitive, due
to the large number of interconnection arrangements that BT has (BT has an obligation
to interconnect with all other networks in the UK), which means that, on some routes,
there is no alternative to using BT as the CP to provide transit to a third party CP.*

74. Neotel draws the Authority’s attention here to the different complementary market
segments that Ofcom has defined in respect of the termination and transit / conveyance
of a fixed call across a fixed network.

% Note that single transit here has a different meaning to the meaning given to the term by the
European Commission; the EC means transit between a local exchange and one other exchange,
where the meaning given to this term by Ofcom is simply transit across one of BT's exchanges to
another operator’s network.
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Figure 8: Network segments considered in the wholes ale fixed narrowband services market
review

Tandem Inter-Tandem Tandem

Local-Tandem Local-Tandem

Remote Remote

Source: Adapted from Ofcom, ‘Review of the fixed narrowband services wholesale markets, statement on the
markets, market power determination and remedies including further consultation, 15 September 2009’

75. The US has a somewhat different approach to call termination, which nonetheless takes
into account the complementary distance related segments of a fixed call.*® The US
regulators have, historically at least, imposed different rules for different kinds of inter-
carrier traffic. The historical regulatory set up was as follows:

75.1 Incumbent local exchange carriers (“ILECs”) were compensated for calls
terminating on their networks from ‘inter-exchange carriers’ (“IXCs”"), by means of
‘access’ charges. ‘Competitive local exchange carriers’ (“CLECs”) in the same
area as the ILEC, on the other hand, can agree on reciprocal call termination
rates with the ILEC and with other CLECs. The reciprocal compensation rate can
be on a ‘bill and keep’ basis. However, the FCC imposed a cap on the rate that a
CLEC could charge for call termination, based on the adjacent ILEC’s costs.

75.2 Mobile operators are treated like CLECs in respect of local interconnection,
and are able to agree on reciprocal call termination rates in respect of local calls;

* The historical discussion here is based on Marcus, J., ‘Call termination fees: the US in global

perspective’, available at: ftp://ftp.zew.de/pub/zew-
docs/div/IKTO4/Paper_Marcus Parallel Session.pdf, last accessed on 28 May, 2010.
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like all CLECs, mobile operators are presumed to have the same costs of the
ILEC. And again, like all CLECs, mobile operators may exchange traffic with
other CLECs and ILECs on a bill and keep basis. In respect of terminating long-
distant calls, however, mobile operators are not able to set access rates. Such
traffic is generally exchanged on a bill and keep basis.*

75.3 The Federal Communications Commission (the FCC) regulates inter-state
access rates (which affect IXCs), while state public utility commissions regulate
intrastate access rates and any can adjudicate interconnection disputes arising
between CLECs, and between CLECs and ILECs.

75.4 The ILEC’'s access charge was based on ‘Total Element Long-Run
Incremental Cost’ (“TELRIC”), which allowed ILECs to recover common costs in
addition to the traffic-related costs of call termination.

76. The FCC has more recently proposed that all traffic be subject to reciprocal
compensation, and that this be based on ‘LRIC’.* There will no longer be any difference
between ‘intra-state’ access charges and ‘inter-state’ access charges.®

77. While the FCC does not define markets and regulate operators accordingly, their
approach is to regulate the fixed voice market segments that present competition
problems, namely access charges in respect of local exchange carriers.

78. In summary, the two main features consistent throughout the regulation of wholesale
fixed voice call services in India, the EU, the UK and the USA are that:

78.1 In respect of the transmission of a fixed call across a fixed network, regulators
examine the different wholesale segments of a fixed network needed to complete
a fixed call separately; and

78.2 There are considerable differences in wholesale prices (and costs) between
the different segments of a fixed network needed to complete a fixed voice call.

% In principle, mobile operators and IXCs could voluntarily negotiate inter-carrier compensation
differently, but this rarely happens. See Markus, J, cited above.

% Note: an exchange rate of R7.50 / US Dollar was used. See FCC, ‘Order on remand and report and
order and further notice of propsed rulemaking’, adopted and released on 5 November 2008, FCC 08-
262, available at: http://www.fcc.gov/wcb/ppd/IntercarrierCompensation/proceedings.html, last
accessed on 28 May, 2010.

% The FCC expects rates to be set at or below $0.0007, which translates into R0.00525, using an
exchange rate of R7.50 / US Dollar, as above. See FCC, cited above, para. 202. The FCC notes that
the LRIC of terminating calls on an NGN are likely to be even lower than this, at R0.00007 per minute.
See FCC, cited above, paragraph 261. This appears to assume ubiquitous and cheap broadband
access however, since TDM-based voice call termination (including POTS fixed voice, GSM and
CDMA) attracts more costs that vary with traffic. In South Africa, most voice is TDM based and there
is very little broadband access, which means that LRIC in South Africa is likely to be higher than the
cost estimated by the FCC.
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B.

79.

80.

81.

82.

83.

Mobile call termination rates

Neotel submits that Mobile Call Termination rates as they currently stand are excessively
high, even after the recent reductions to R0.89 per minute peak and RO0.77 off-peak.
Neotel welcomes the Authority’s planned reduction of this rate to R0.40 by July 2012.

Nonetheless, Neotel submits that these termination rates are likely to be significantly
above cost in certain geographic areas. Neotel accepts that mobile networks are
significantly geographically dispersed, and that call termination in rural, sparsely
populated areas is likely to be significantly more expensive than call termination in more
densely populated areas.

Neotel submits that the Authority might consider ‘de-averaging’ the mobile call
termination rate geographically. This might mean significant investments on the part of
mobile operators into, among other things, billing systems and networks in order for the
terminating mobile operator to share the geographic location of the terminating mobile
operator’s customer with the originating operator at the time of the call. This might also
entail some form of consumer protection measure, such as signalling to a calling party
that the number that they are calling will attract a higher retail tariff. Nonetheless, this
would offer Mobile Network Operators the ability to recover their investments into
network infrastructure in more remote areas.

Furthermore, Neotel submits that the cost of call termination is not significantly different
between fixed and mobile networks. The European Commission has noted that

“Significant divergences in the regulatory treatment of fixed and mobile termination rates
create fundamental competitive distortions.”” The US FCC has treated mobile operators
in the same way that it treats fixed local exchange carriers for many years, and relatively
few or no mobile operators have made use of their ability to charge a higher call
termination rate, which they could do if they were able to prove that their costs are higher
than those of their adjacent fixed line incumbent. Finally, in India, mobile operators have
the same call termination rates imposed on them as fixed operators: The call termination
charge (R0.032, as described in the discussion above) is applied to all types of domestic
calls including fixed to fixed, fixed to mobile, mobile to fixed and mobile to mobile calls.

Neotel acknowledges that, while fixed termination usually excludes the cost of the
copper last mile, since this is recovered by operators via access charges, mobile
operators do recover some of the costs of their wireless last mile via interconnection
charges, since there is no explicit ‘access’ charge. Nonetheless, some operators today
make use of mobile networks to deliver geographically-limited voice services, using
geographic numbers. Neotel makes use of a 3G CDMA2000 network for this purpose
and Telkom a 3G UMTS network. Hence, clearly, the differences between fixed and
mobile call termination are declining rapidly, and the Authority should take this into
account in its assessment of call termination rates on fixed and mobile networks.

%" See Commission recommendation of 7 May 2009 on the regulatory treatment of fixed and mobile
termination rates in the EU (2009/396/EC), paragraph (3).
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85.

86.

. Legal framework for market enquiries
84.

Neotel has expressed broad support for the findings of the Draft Call Termination
Regulations and the Explanatory Note, subject to our main concerns expressed above
regarding geographic averaging. However, we do have concern over the apparent
absen3cée of the framework required by Chapter 10 of the EC Act, specifically section
67(4).

The above notwithstanding, a number of factors mitigate — in this instance - against a
very detailed argument on what we believe to be legally incorrect about the current
process followed: First, Neotel believes that the outcome of the regulations (save for the
concerns discussed above) is in the interests of consumers and is long overdue. We say
this cautiously however, as a legal flaw to an administrative process might ultimately
have the unintended consequence of rendering the consumer welfare elements of the
process unrealisable.

Second, there is reason to believe that an amendment to section 67 of the EC Act is
being drafted which may change the process set out by section 67(4).

% Section 67(4) provides as follows:

“(4) The Authority must prescribe regulations defining the relevant markets and
market segments, as applicable, that pro-competitive conditions may be imposed
upon licensees having significant market power where the Authority determines such
markets or market segments have ineffective competition. The regulations must,
among other things-

(@) define and identify the retail or wholesale markets or market segments in
which it intends to impose pro-competitive measures in cases where such
markets are found to have ineffective competition;

(b) set out the methodology to be used to determine the effectiveness of
competition in such markets or market segments, taking into account
subsection (8);

(c) set out the pro-competitive measures the Authority may impose in order to
remedy the perceived market failure in the markets or market segments found to
have ineffective competition taking into account subsection (7);

(d) declare licensees in the relevant market or market segments, as applicable, that
have significant market power, as determined in accordance with subsection (6),
and the pro-competitive conditions applicable to each such licensee;

(e) set out a schedule in terms of which the Authority will undertake periodic review
of the markets and market segments, taking into account subsection (9) and the
determination in respect of the effectiveness of competition and application of
pro-competitive measures in those markets; * and

(f) provide for monitoring and investigation of anti-competitive behaviour in the
relevant market and market segments.”
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87.

88.

89.

90.

Fundamentally however, Neotel is of the view that the framework requirements for
market reviews (identification of markets, methodology, SMP declarations, pro-
competitive measures, reviews etc) can be met on a market by market basis. This is
commonly done on ex post market reviews, usually by competition authorities. However,
our concern emanates from the fact that as section 67(4) is currently drafted, a market
by market framework specification would necessitate an amendment to section 67(4) to
remove the framework that section currently requires compliance with.

Essentially, 67(4), requires the Authority to make regulations that define the relevant
markets or market segments. The Authority must then determine whether there is
ineffective competition in such markets or market segments. If the Authority concludes
that there is indeed ineffective competition in such markets or market segments, the next
step is to identify the licensees in those markets or market segments that have SMP.
Having done that, the Authority may then impose pro-competitive conditions (as per the
Act) on those licensees.

The primary requirement of section 67(4) (and arguably, the intention of the legislature)
is that ICASA must ultimately make regulations addressing the matters contained in
section 67(4)(a)—(f).While there is no explicit provision in the section for how this is to be
done, there is a logical sequencing that requires a framework be in place for the
determinations required by the section.

In conclusion, Neotel also acknowledges that some of the complexities also arise from
the numerous problems with the drafting of this section in the EC Act (problems ICASA
cannot itself remedy). However, in the absence of an amendment to the Act, Neotel
submits that section 67(4) remains an important underpinning of the ability for the
regulator to ensure competition in the sector and police the negative effects of
dominance in the market. As a high stakes exercise and one which will determine the
shape and form of market reviews to come, Neotel urges the Authority to remedy the
legal concerns by complying with the framework requirements as currently set out in
section 67(4).
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SPECIFIC COMMENTS

91. Neotel offers specific comments below on the “Call Termination Regulations” and the
related “Explanatory note”.

D. Definitions

92. “Established SMP Licensee”  Neotel notes the definition of this term and has an
appreciation for the objective the Authority is trying to achieve by its utilization. However,
notwithstanding the definition advanced, Neotel would appreciate some further
information as to how the percentage of market share is set (why specifically 10 %7?) and
how that market share is calculated to arrive at the finding of an established SMP
licensee. The request for further information also extends to clarity as to how further
determinations will be made.

E. Call termination regulations Appendix B

93. Neotel notes the proposed format for the submission of bi-annual market reports as
specified in the draft regulation. We submit that such format should be cross referred to
the forms in the proposed Compliance Manual®*® and a set form for compliance with this
requirement be established as a separate Appendix in that Manual.

F. Explanatory note
94. Section 1.5 (“Methodology for product market definition”), on p. 27:
94.1 The Authority notes that:

“As discussed in the 2007 Findings document the Authority applied a
Hypothetical Monopolist test to define the market for wholesale call termination.
This involved defining a market at its narrowest level (call termination to a specific
mobile or fixed number) by applying a Small but Significant NonTransitory
Increase in Price (SSNIP) test.”

94.2 Neotel submits that the hypothetical monopolist test does not involve defining
a market at its narrowest possible level but rather employs the SSNIP test to
establish the boundaries of a relevant market.

95. Section 1.6 (“Two-sided markets”), on p. 28:

95.1 the Authority explains that, in the context of the economics of two sided
markets, ‘In electronic communications there is a discontinuity in the demand

¥ Government Gazette No. 33046, Notice 275 of 2010, published on 19 March 2010.
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side between the purchasers of the service, where wholesale customers
purchase termination, and the retail customers purchase of calling services and
subscription.”’

95.2 Neotel notes that, in many two-sided markets, there is a ‘discontinuity’
between the two sets of customers on the demand-side (indeed, this
‘discontinuity’ is necessary to prevent arbitrage between customers on either side
of a two-sided market). The key question to be considered is: could a
hypothetical monopolist on either side of a two-sided market profitably raise
prices by between 5 and 10% for a non-transitory period? If the answer is yes,
then there is a separate market for those services.

96. Footnote 16, p. 29:

The Authority notes that ‘Conceptually, the demand for wholesale call termination
is derived from the demand for call origination in the ‘access market’. Neotel
submits that the demand for call termination on a network in this context is
derived from the demand for call origination; it is not clear what is meant by
‘access market’ in this context.

97. Section 1.9 (“Retail demand-side substitution”), p. 29:

The Authority notes that “These factors are discussed in more detail below as
well as the Authority’s assessment of their impact on the effectiveness of retail
demand-side substitutes for wholesale call termination.” Neotel submits that there
are no retail demand-side substitutes for wholesale call termination. Rather, it is
theoretically possible that indirect substitution at the retail level can constrain
wholesale call termination rates.

98. Section 1.9.2.2 (“Licensee (Network) awareness”), p. 31:

98.1 Neotel supports the Authority’s findings that there is a lack of network
awareness in respect of off-net calls to mobile networks. Neotel also supports the
Authority’s findings that there is a lack of network awareness likely to arise in the
future in respect of off-net calls to fixed networks.

98.2 The Authority refers to “mobile number ranges in the 087 range”. Neotel
submits that numbers in the 087 range are used by Voice over Internet Protocol
("VolP”) providers, typically in fixed locations, and are may not be used for mobile
services.*

99. Section 1.9.3 (“Price awareness”), p. 32:

Neotel agrees with ICASA’s finding that price awareness among consumers is
limited. A recent study of post-paid packages offered by the mobile operators
shows the complexities of contract prices, which makes it hard for consumers to

“® Government gazette number 28839, published on 15 May 2006, sets out the utilization of the
various number ranges.
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be aware of prices; MTN, Vodacom, Cell C and Virgin Mobile have approximately
75 different contracts available, with a wide variety of applicable tariffs.**

100. Section 1.9.5 (“Retail demand-side substitutes for an off-net mobile call”)

100.1 The first bullet point on p. 35 should read ‘Mobile to fixed and fixed to fixed
calls as a substitute for mobile to mobile off-net call'.

100.2 Similarly, the section heading for section 1.9.5.1 should read ‘Mobile to fixed
and fixed to fixed calls as a substitute for mobile off-net and fixed to mobile calls’.

100.3 In respect of section 1.9.5.1 and 1.9.5.8, price differences, without further
examination, should not be used as a basis to define separate markets.** In
practice, price differences might reflect differences in quality or other
characteristics of the service, such that the two services in question might
constrain one another.

100.4 The Authority should consider, in respect of section 1.9.5, extending the
analysis to refer to both (1) fixed to mobile calls and (2) off-net mobile to mobile
calls, since mobile operators charge the same rate for mobile call termination on
their networks in respect of both of these types of calls. The justification for this is
set out in section 1.9.5.2 of the Authority’s document; non-discrimination
principles mean that there will likely be one rate for both fixed to mobile and off-
net mobile to mobile calls in respect of calls terminating on the same mobile
network.

101. Section 1.9.6 (“Retail demand-side substitution for fixed services”)

101.1 The title for section 1.9.6.1 should read “On-net fixed calls as a substitute for
mobile to fixed calls and off-net fixed calls”. This is relevant for other parts of the
discussion in section 1.9.6 too; on p. 33 at the top, for example, the sentence
should read: “The Authority considers it is highly unlikely that on-net fixed to fixed
calls are an effective substitute for mobile to fixed and off-net fixed to fixed
calls...”. For the same non-discrimination reasons discussed above in respect of
calls to mobiles, fixed operators do not in general discriminate in respect of
pricing for call termination on their networks between calls from mobile networks
and calls from other fixed networks. Neotel submits that many of the points of
discussion in this section showing that on-net fixed calls are not a substitute for
mobile to fixed calls apply equally to on-net fixed calls not being a substitute for
off-net fixed to fixed calls.

1 See ‘the Airtime Bible’, available at http://www.buyersbibles.co.za/theairtimebible.pdf, last accessed
on 1 June 2010. For a related news article, see:

http://www.moneyweb.co.za/mw/view/mw/en/page292671?0id=488797&sn=2009+Detail&pid=287226

last accessed on 1 June 2010.
*2 See, for example, Motta, M, 2004, Competition Policy: Theory and practice, Cambridge; see p. 109.
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101.2 In respect of the fourth bullet point on p. 33, the second to fourth lines should
read: “Even if a 5-10 per cent increase in the price of wholesale fixed call
termination by a given operator is fully passed through by mobile licensees to
their calling party retail customers, these customers will only face a very small
increase in retail prices.” The last line in the same bullet point should read “...
from mobile to fixed to on-net fixed to fixed for it constrain wholesale fixed
termination rates”.

101.3 In respect of the third bullet point under section 1.9.6.2 on p. 33, in the first
line, ‘F2M’ should read ‘M2F'. Again, Neotel notes that, without more information,
price differences should not be used to define separate markets.

102. Section 1.14.1 (“Geographic market for wholesale call termination: fixed call
termination”)

The Authority notes that Telkom offers two rates: one for national call termination, and
one for local call termination. The Authority also refers to ‘local call termination’ and
‘national call termination’ in its discussion of relevant markets. The interconnection
agreement between Telkom and Neotel has been explained in some detail above. While
that entire discussion is not repeated here, Neotel draws the Authority’s attention to the
fact that Telkom and Neotel currently offer ‘Within Billing Zone’ and ‘Between Billing
Zone’' call termination rates, and ‘Within billing zone’ rates do not correspond to ‘local
termination’. The relevant complementary segments of a fixed network needed to
terminate a fixed call have been described at length above, and the Authority is referred
to that discussion for the correct definitions of the relevant markets relating to the
termination of a call on a fixed network.

103. Section 2.3 (“Assessment of competition”)

103.1 It is not clear why the Authority here discusses relevant downstream retail
markets. Neotel accepts that retail services are relevant when discussing the
nature of retail demand side indirect constraints on wholesale call termination;
nonetheless, retail markets need not be defined in order for that discussion to be
meaningful. Competition in retail markets is not relevant for an assessment of
competition in respect of wholesale call termination markets.

103.2 In section 2.3.4.2, the first 5 paragraphs of the section are repeated below
those paragraphs.

103.3 The Authority makes reference to retail market shares in fixed and mobile
markets as being relevant for a discussion on countervailing buyer power (on p.
55 for example). However, it is not each operator’s retail market share in fixed
and retail markets that will provide that operator with countervailing buyer power
but rather the share of total call termination revenue of a termination provider that
the buying operator accounts for. It does not matter whether these call
termination revenues are earned from a fixed operator or a mobile operator; if
either sort of operator was a large enough buyer of call termination services from
the call termination provider, then this might constrain the prices that the call
termination provider offers. This means that retail markets and market shares in
fixed and mobile markets are not relevant for a discussion on countervailing
power over wholesale call termination rates.

103.4 In respect of section 2.3.12.1 (“Nature and extent of vertical integration”,
“Wholesale call termination”), Neotel notes that where an electronic
communications provider offering call termination is vertically integrated in the
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sense that the provider has all of the facilities it needs to offer its services, that
provider is not reliant on the electronic communications facilities of any other
provider, which means that no other provider could use such facilities to wield
countervailing buyer power over the vertically integrated provider's call
termination rates. Vertical integration thus protects a call termination provider
from countervailing power, at least to some degree.

104. Section 2.13.14 (“Countervailing market (or buying) power”) and 2.3.15 (“Conclusions
on CBP in the mobile and fixed markets”):

104.1 The Authority notes, in the introduction, that ‘the question of whether each
operator providing voice call termination has SMP depends on the extent to
which its dominant position may be off-set by the buying power of purchasers.’
Neotel submits that the assessment of SMP should take into account the factors
set out in section 67(5) of the Electronic Communications Act, (“ECA”), which
says that: A licensee has significant market power with regard to the relevant
market or market segment where the Authority finds that the particular individual
licensee or class licensee:

(a) is dominant;

(b) has control of essential facilities; or

(c) has a vertical relationship that the Authority determines could harm
competition in the market or market segments applicable to the particular
category of licence.

Section 1 of the ECA says that: ‘Dominant’ has the same meaning given to that
term in section 7 of the Competition Act. Section 7 of the Competition Act, no. 89
of 1998, says that: A firm is dominant in a market if —

(a) it has at least 45% of that market;

(b) it has at least 35%, but less than 45%, of that market, unless it can show that
it does not have market power; or

(c) it has less than 35% of that market, but has market power.

The question as to whether the licencee in question has SMP or not, in
circumstances in which the licencee has a market share of greater than 45%, as
is the case in respect of wholesale call termination (in which each operator has a
100% market share), is unrelated to whether there is countervailing buyer power
in the market or not. The question of countervailing power is relevant,
nonetheless, when the Authority considers the effectiveness of competition
section (67(6) of the ECA).

104.2 In section 2.3.14.6.2 (“Telkom threatens the large mobile licencees”): The
Authority relies, in part, on ‘the competitive dynamics in the mobile retail market’,
which relies on the existence of a separate retail mobile market, to explain why
Telkom would not be able to threaten the mobile licencees. Neotel submits that
the Authority does not need to rely on the existence of a separate retail mobile
market to show that Telkom would not be able to threaten the mobile licencees:
the very high mobile call termination rates (currently R0.89 during peak times),
which are significantly above costs (which the Authority has determined is R0.40)
and are therefore significantly above competitive levels, shows that Telkom has
not been able to constrain the mobile licencees’ call termination rates.
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104.3 In section 2.3.14.6.3 (“Mobile licencees threaten Telkom”): The Authority
suggests here that the mobile operators have been able to constrain Telkom’s
fixed call termination rates, which might lead to the conclusion that the market for
the termination of calls on Telkom’s fixed network is effectively competitive.
Neotel submits that this is not the case; the market for the termination of calls on
Telkom’s fixed network is not effectively competitive. The Authority’s own
calculation of a ‘cost-related’ call termination rate on Telkom’s network of R0.10
shows that Telkom’s current call termination rates, such as Telkom’s WBZ rate
during peak times of R0.23, are significantly above costs, and are therefore
significantly above competitive levels. This suggests that the mobile operators
have not been able to use their countervailing power to constrain Telkom’s call
termination rates to be set at competitive levels.

105. Section 2.4.2 (“Identification of licencees with SMP”): The Authority here again refers
to the effectiveness of competition in its assessment of whether an operator has SMP.
Neotel submits that the Authority is constrained to finding that an operator has SMP only
in the circumstances set out in section 67(5) of ECA, as discussed above.

106. Section 3.3.3.1 (“Refusal to deal / denial to interconnect”): The Authority notes here
that ‘Given that foreclosure is likely to substantially lessen competition, it is likely to be
detrimental to overall welfare’. Neotel submits that not all instances of foreclosure are
likely to substantially lessen competition, and even where there is a lessening of
competition, this might not be detrimental to overall welfare, since there may be pro-
competitive effects arising from the conduct in question that outweigh the anti-
competitive effects of the conduct. Furthermore for foreclosure to substantially lessen
competition, the extent of the foreclosure needs to be significant or there must be
evidence of harm to consumers, at least if ‘substantial lessening of competition’ has the
same meaning as ‘anti-competitive effect’ in terms of South African competition law.*® In
other words, if the foreclosure of a rival will have very little or no effect on consumers,
and if the foreclosure relates to foreclosing only a small proportion of a market to rivals,
then it follows that the foreclosure in question is unlikely to result in a substantial
lessening of competition. Finally, if foreclosure that has anti-competitive effects also
gives rise to pro-competitive effects, these two sets of effects need to be weighed
against one another in order to assess whether the conduct in question will be
detrimental to overall welfare. Therefore, foreclosure need not lead to a substantial
lessening of competition and even where it does, this might be outweighed by pro-
competitive effects.**

" See the Competition Tribunal's decision in Competition Commission vs. South African Airways
(case number 18CRMar01, paragraph 132): “If the conduct meets the requirements of the definition,
we then enquire whether the exclusionary act has an anti-competitive effect. This question will be
answered in the affirmative if there is (i) evidence of actual harm to consumer welfare or (ii) if the
exclusionary act is substantial or significant in terms of its effect in foreclosing the market to rivals.”

* See sections 5(1), 8(c) and 8(d) of the Competition Act, cited above. A pro-competitive effects
defence is almost always allowed in respect of conduct that can lead to foreclosure of a market to
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107. Section 3.3.3.4 (“Raising rivals’ costs: tying and bundling”): The Authority notes that
‘Tying refers to the practice of only allowing the sale of one product if a related product is
also purchased. Bundling is when two (or more) products are sold in fixed proportions
(typically to end users in the downstream retail market).” Neotel submits that the terms
bundling and tying can be defined in more detail.** For example, a ‘pure-bundle’ is where
two products, A and B can only be bought together, in fixed proportions. A ‘mixed-
bundle’ is where A and B are available separately but can be bought together at a
discount. A ‘static’ tie-in sale is where A is available separately to B but B cannot be
bought separately from A. A ‘dynamic’ tie-in sale, also known as ‘requirements tying’, is a
form of pure-bundle in which B must be bought with A but the number of B items
purchased can vary.

108. Section 3.4.3.2.5.3 (“Impact of penetration on the marginal subscriber argument”):
The Authority states that, in respect of fixed call termination, ‘The fixed retail market is
dominated by Telkom’. The discussion here relates to how reducing fixed call termination
rates will not result in a reduction in fixed line penetration; the Authority need not rely
here on Telkom’s dominance in a fixed retail market to make this point.

109. Section 3.5.1 (“Conclusion on pro-competitive measures”, “Promoting Competition”):
The Authority does not include the imposition of a reference interconnection offer
obligation on established SMP licencees in this discussion. It would be helpful if the
Authority did so.

110. Annexure 1 (*Wholesale price control remedy design”) section 1.2 (“Fair and
reasonable” obligation):

The Authority here says that the Authority expects the outcome of ‘fair and reasonable’
call termination rates on non-established SMP licencees to be that they are set on a
reciprocal basis with established — SMP licencees. Neotel has recommended above that
the Authority imposes a ceiling on rates for call termination on geographic numbers on
non-established SMP licencees’ networks, if those rates are more than 50% greater than
the rates imposed on calls terminating on Telkom’s fixed network. Such a ceiling could
equally be imposed in respect of calls terminated on mobile non-established SMP
licencees.

111. Annexure 1, section 2.1 (“Efficient charge level — a blended rate or a single set
rate?”)

Neotel submits that a single set rate for both peak and off-peak periods is the most
suitable means of achieving the Authority’s objectives. This would reduce complexities
for consumers when making calls. For example, Telkom has a different time period at
which ‘off-peak’ applies during weekdays, which is 1900 in the evening until 0700 in the
morning, to that of the mobile operators, which is 2000 in the evening until 0700 in the

rivals (the only possible exception being section 8(b), the refusal to supply access to an essential
facility).

*® See, for example, Nalebuff, B., 2003, ‘Bundling, Tying, and Portfolio effects’, DTI economics paper
no. 1, available at: http://www.bis.gov.uk/files/file14774.pdf, last accessed on 17 June 2010. See also
Motta, M., 2004 (cited above), section 7.3.2.
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morning. A single fixed rate would reduce the scope for fixed and mobile operators
setting a multitude of different retail rates.

In respect of blending rates across the different complementary segments of a fixed call
(within ‘ONN’, between ‘ONN’ in the same ‘ON’ region, and between ‘ONN’ in different ‘ON’
regions), Neotel has explained in detail why the wholesale rates for all of these services
combined should not be blended into one national call termination rate on each fixed
operator’s network. Neotel submits that these rates should not be blended into one call
termination rate, so as to afford consumers the ability to place different voice calls (local,
regional and national) at rates that reflect the different costs of these different calls.

CONCLUSION

112. Neotel remains at the Authority’s disposal to clarify anything in this submission or to
assist in the finalization of these Revised Draft Regulations.

Neotel
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