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SUBMISSION ON IASA'S CODE OF CONDUCT ON THE SALE, LEASE, RENTAL OR SUBSIDISATION OF SUBSCRIBER EQUIPMENT 
PUBLISHED PURSUANT TO THE ELECTRONIC COMMUNICATIONS ACT OF 2005 IN GOVERNMENT GAZETTE NO. 32803 ON 11 DECEMBER 2009 UNDER NOTICE 1622 OF 2009

BY
ECN Telecommunications (Pty) Ltd
27 January 2010
1 Introduction

1.1 ECN Telecommunications (Pty) Ltd ("ECN") thanks the Independent Communications Authority of South Africa ("the Authority") for this opportunity to comment on the Code of Conduct on the Sale, Lease, Rental or Subsidisation of Subscriber Equipment pursuant to Chapter 12 of the Electronic Communications Act No 36 of 2005 ("the Code of Conduct")
.

1.2 ECN has an interest in the Code of Conduct as it is an individual electronic communications network and individual electronic communications service licensee.

1.3 If public hearings are to be held, ECN would appreciate the opportunity to make oral representations.
2 General Comments
2.1 Scope

2.1.1 The Code of Conduct is somewhat ambiguous as it is not always clear that the intention of the Code of Conduct is to regulate the sale, lease, rental and subsidisation of subscriber equipment. In many instances (as is pointed out below) it seems that the Code of Conduct is being made applicable to licensed services. The Code of Conduct can be made clearer in this regard.

2.1.2 The Code of Conduct cannot be made to apply to persons who merely provide subscriber equipment. Extending the Code of Conduct to these persons would be ultra vires and therefore subject to judicial review.

2.2 Existing contracts

2.2.1 ECN submits that it is equitable, pro-competition and pro-consumer to provide that the Code of Conduct (as regards contractual terms and billing) be made applicable to contracts concluded prior to publication of the final Code of Conduct.

2.2.2 Existing contracts should be amended to excise provisions that do not accord with the Code of Conduct and the billing requirements should also become applicable. If this is not done, consumers who have already been provided with subscriber equipment as well as new entrants will be prejudiced 

2.3 Exempted persons 

2.3.1 Section 6 of the ECA provides for a number of types of persons who can be exempted from licensing. Resellers are only one such type of person.

2.3.2 ECN suggests that, as other exempted persons (such as the operators of private electronic communications networks who sell spare capacity and subscriber equipment along therewith) should also comply with the Code of Conduct.
3 Specific Comments

3.1 Definitions – Regulation 1

3.1.1 "Contract"

3.1.1.1 ECN notes that, as a matter of law, an agreement will not be concluded between an agent and a subscriber. An agent acts on behalf of its principal will not be party to the final agreement. All references to contracts concluded between agents and subscribers should be removed from the Code of Conduct.

3.1.1.2 Further, with regard to references to agents, ECN points out that both licensees and resellers are entitled to appoint agents and the actions of agents can be attributed to the principals. A reference to "its agents" in the Code of Conduct should include a reference to agents of licensees and resellers.

3.1.1.3 ECN submits that the Code of Conduct should apply to resellers and to other persons who have been exempted in terms of the regulations prescribed in terms of the Section 6 of the Electronic Communications Act No 36 of 2005 ("the ECA").

3.1.2 "Electronic Communications Provider"

3.1.2.1 The definition of "electronic communications provider" improperly extends the scope of application of the Code of Conduct to persons who are not subject to the terms of the ECA.

3.1.2.2 ICASA's area of authority is in respect of licensees and exempted persons and it would be ultra vires to extend the application of the Code of Conduct to persons who merely sell/lease or rent subscriber equipment without providing licensed or exempted services.

3.1.3 "Offering"

3.1.3.1 ECN submits that the definition of "offering" is too wide particularly given the provisions of regulation 4. 

3.1.3.2 The definition of "offering" could be taken to include offerings in respect of licensed services. It should be clear from the definition that the offering is in respect of the sale, lease, rental or subsidisation of subscriber equipment.  

3.1.3.3 The effect of including invitations to do business in the definition will mean that every advert will have to disclose the information required in regulation 4. This will make it difficult to advertise services and is, in addition, not necessary if all the terms and conditions are explained at the time that the contract is concluded and are incorporated in the final contract.

3.1.3.4 The offerings should also be written documents as the likelihood of disputes of fact arising out of oral offerings is great. This will make the Code of Conduct difficult to enforce.

3.1.3.5 ECN proposes the following definition –

""offering" means a written offer made by a licensee or any reseller [exempted person] or an agent acting on behalf of either a licensee or a reseller to sell, lease or rent subscriber equipment". 

3.1.4 "Post-paid subscriber"

3.1.4.1 With regard to the definition of "post-paid subscriber", ECN notes that, to the extent that any subscriber purchases subscriber equipment and pays for that subscriber equipment in arrears and/or in instalments, the agreement for the sale of that subscriber equipment falls under the National Credit Act and should be dealt with in terms of that Act.

3.1.4.2 The provisions of the National Credit Act are comprehensive and adding additional requirements or even conflicting requirements will inhibit the ability of licensees and resellers to do business. 

3.2 Purpose of the regulations and application of the regulations – regulations 2 and 3

3.2.1 The stated purpose of the regulations is to "prescribe a Code of Conduct in relation to the sale, lease, rental or subsidisation of subscriber equipment and minimum standards in that regard for end user and subscriber service charters".

3.2.2 Notwithstanding the stated purpose of the regulations, the ambit of the Code of Conduct is much wider in that it seems to extend to contracts concluded with subscribers for licensed services and not just the provision of subscriber equipment.

3.2.3 It is not clear from the Code of Conduct whether its provisions are to apply to contracts that have already been concluded. In this regard –

3.2.3.1 existing contracts should be amended to incorporate the contractual provisions and restrictions in the Code of Conduct as well as the billing requirements. The fact that the Code of Conduct does not contain provisions for operators to amend their agreement to comply with the Code of Conduct seems to indicate that it is not the Authority's intention to have the Code of Conduct apply to existing agreements. 

3.2.3.2 the Code of Conduct is intended to be pro-consumer but it should also be pro-competitive. Permitting the established operators to continue applying the conditions of pre-Code of Conduct contracts and less stringent billing requirements will give those operators an unfair advantage over new entrants. As was suggested in the draft interconnection and draft facilities leasing guidelines, persons who have concluded contracts (as defined) should be required to amend those agreements to comply with the Code of Conduct.

3.2.3.3 it would be iniquitous for some consumers to benefit from the Code of Conduct and others not. ECN submits that those contractual terms relating to subscriber equipment in existing agreement should be amended to comply with the Code of Conduct and that all post paid subscribers receive billing statements as required in terms of regulation 4(2).
3.2.3.4 It is not clear what is meant by the statement that a subscriber must be given "credit" for unused units, capacity or minutes.
3.3 Contractual issues – regulation 4

ECN repeats its concern that the requirements in respect of offerings should be limited to written offerings contained in contractual documents. Regulation 4 should not apply to oral offerings or to invitations to do business as it will make the breach of the regulation difficult to adjudicate and the conduct of business unnecessarily cumbersome.

3.4 Tariffs – regulation 6

3.4.1 It is not necessary for the Authority to regulate "tariffs" by requiring that tariffs (or more correctly, prices) be lodged with the Authority.

3.4.2 ECN submits that the scope of the Authority's powers does not extend to regulating the maximum price of subscriber equipment.

3.4.3 The subscriber equipment market is a highly competitive market. In the mobile sector, mobile phones can be obtained for as little as R300 to as much as R15,000. 

3.4.4 There is wide consumer choice and, if the licensee/reseller is obliged to disclose the capital cost it should not be necessary to require that tariffs be lodged.
4 Conclusion

ECN trusts that the above submissions will be of assistance to the Authority in finalising the Code of Conduct.

� Published under Notice 1622 of 2009 in Government Gazette 32803 of 11 December 2009
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