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1 introduction
1.1 Cell C (Proprietary) Limited ("Cell C") hereby furnishes its written submissions on the draft General Licence Fee Regulations ("Notice").

1.2 In compliance with paragraph 8 on page 4 of the Notice, Cell C confirms that it would like to make oral submissions on the Notice to the Independent Communications Authority of South Africa ("the Authority"), if public hearings are held in respect of the Notice.  Whilst, Cell C is mindful of the Authority's pressing timetable in respect of the finalisation of the conversion of existing licences, Cell C is of the view that it is essential for public hearings to be held on the Notice.  Public hearings are fundamental to ensuring that the process running up to the final promulgation of the Notice is undertaken in a procedurally fair and lawful manner.  Given the importance of the Notice and the financially detrimental consequences that the Notice is likely to have for licensees, Cell C urges the Authority to hold public hearings on the Notice and further records that it would be agreeable to being furnished with its converted licences prior to the finalisation of the Notice.  
1.3 Cell C wishes to record that on 30 May 2008, the industry was advised at a media briefing hosted by the Authority that there would be a delay in finalising the licence fee regulations due to the fact the Minister of Communications ("Minister") was still to finalise and sign off on the guidelines required in terms of section 3(1)(e) of the Electronic Communications Act 36 of 2005 ("ECA") for the determination by the Authority of the licence fees associated with the licences contemplated in Chapter 3 of the ECA
.  The Notice which has now been published for comment is silent as to whether any guidelines were ever in fact issued by the Minister in terms of section 3 (1)(e) of the ECA and on whether any policy directions were ever issued by the Minister to the Authority in terms of section 3(2) of the ECA in respect of the licence fee guidelines envisaged in section 3(1)(e) of the ECA.  In the interests of fair and transparent administrative action, Cell C requires to be advised as to whether  -

1.3.1 the Minister has made the guidelines which she was in the process of finalising during May 2008;

1.3.2 the Minister has issued any policy directions to the Authority in terms of section 3(2) in respect of the licence fee guidelines envisaged in section 3(1)(e) of the ECA; and
1.3.3 if licence fee guidelines and/or policy directions were made by the Minister, Cell C is of the view that these should be made available to the industry for review and comment.
1.4 Cell C understands that various requests have been made to the Authority to review and comment on the additional research and international benchmarking exercises relied upon by the Authority in formulating the licence fee framework detailed in the Notice and that to date, the Authority has denied all such requests.  Cell C would appreciate being afforded an opportunity to review and if appropriate comment on such research.  Cell C further submits that any failure on the part of the Authority to make such research available will also be contrary to the dictates of procedurally fair and lawful administrative action.  In this regard, the Authority is specifically referred to section 3(2)(b) of the Promotion of Administrative Justice Act ("PAJA") which provides –
"In order to give effect to the right to procedurally fair administrative action, an administrator … must give a person … whose rights or legitimate expectations may be adversely affected –

(i)
adequate notice of the nature and purpose of the proposed administrative action; 

(ii)

a reasonable opportunity to make representations:" 
2 EXECUTIVE SUMMARY OF MAJOR CONCERNS
2.1 No Policy Framework
2.1.1 Although the Authority indicated at its media briefing on 30 May 2008 that the Minister was in the process of making licence fee guidelines in terms of section 3 (1)(e) of the ECA, no formal policy directive appears to have influenced the proposed licence fee framework detailed in the Notice.  The importance of setting a reasonable, fair and transparent licence fee framework cannot be over emphasised.  The absence of a policy framework makes it extremely difficult for Cell C to assess whether there is any justification for the extremely high annual licence fees and administrative fees contained in the Notice and it is submitted that it would have been preferably for the Notice to have fully detailed Government's objectives in setting the licence fee framework together with the details of its funding requirements and intended allocation of funds.  The lack of a comprehensive policy framework has also resulted in a number of uncertainties which makes it difficult for interested parties to meaningfully comment on the Notice.  

2.1.2 The absence of a policy framework gives rise to the following concerns –

2.1.2.1 it is not clear from the Notice whether it is in fact competent for the Authority to make the regulations envisaged in the Notice;
2.1.2.2 it is not clear from the Notice whether the Notice is intended to be only of application to new licences issued in terms of Chapter 3 of the ECA or whether it is intended to be of application to both new licences and converted licences;
2.1.2.3 there appears to be no justification for the discriminatory and unfair treatment of existing licensees; and

2.1.2.4 there appears to be no rational basis for the Authority's contention that the imposition of high licence fees is required at a minimum to cover its costs of regulating the communications sector and that the licence fee framework takes cognisance of international best practice.  

2.2 Each of the concerns summarised above are discussed in the main body of the submission.
2.3 High Licence Fees
2.4 The licence fees detailed in the Notice will have a significant impact on the competiveness and future viability of Cell C's business activities over the next 15 (fifteen) to 20 (twenty) years and as such it is essential that the licence fee framework which is finally put in place by the Authority is in fact one which promotes competition and investment within the communications sector as well as one which incentivises the roll out of network infrastructure to underserviced areas and the introduction of innovative and affordable service offerings.  Unfortunately, the licence fee framework proposed in the Notice is of such a nature that not only will existing licence fees be hugely increased but the many benefits to be derived from the opening up of the market to greater competition through the promulgation of the ECA will be lost.  This is due to the fact that new entrants will be hampered by the high licence fees envisaged under the Notice before they even have an opportunity to 'break even' or become sustainable.  Further, a number of existing players will find it increasingly difficult to sustain viable operating margins due to increased pressure being placed on such margins by the high licence fees contained in the Notice.
2.5 There are a number of factors in the Notice which impact upon and which all significantly contribute to the unreasonable and unjustifiably high licence fees which will be imposed on the communications industry, if the Notice is promulgated in its present form.  Each of these factors must be viewed collectively as their combined effect is the creation of a licence fee framework which is punitive and unreasonable in nature and one which appears to be aimed at raising surplus monies for the Treasury as opposed to raising sufficient funding for regulating those aspects of the communications industry which are not funded by government or by the other activities in respect of which the Authority is permitted to levy fees, such as the use of the radio frequency spectrum.  
2.6 The following factors all contribute to the unreasonably high licence fees provided for in the Notice and each of these factors will be addressed in greater detail in the body of this submission –
2.6.1 the increase from 1% (one percent) to 3% (three percent) in the annual licence fee payable by Cell C;

2.6.2 the wide definition of "gross revenue" which includes within its ambit both licensed and unlicensed activities thereby substantially increasing the adjusted gross revenues on which the annual licence fees will be payable;
2.6.3 the under inclusive treatment of allowable deductions which results in the exclusion of a number of items which Cell C is currently entitled to deduct from its gross revenue in terms of its mobile cellular telecommunications service licence ("MCTS licence") as well as the exclusion of a number of items which Cell C should be entitled to deduct from its gross revenue; 

2.6.4 the duplication in respect of the payment of annual licence fees which results from a failure to properly distinguish between ECS and ECNS licensed activities; and
2.6.5 the extremely high administrative costs associated with fees for individual licence applications, amendments, renewals and transfers. 

2.7 Other Areas of Concern

2.7.1 There are other areas of concern which arise in respect of the Notice and in particular which pertain to the manner in which the Authority has purported to exercise the various powers conferred on it under the ECA.  These concerns are also discussed in detail in the body of this submission and in summary pertain to –

2.7.1.1 the Authority's competence to make the regulations referred to in section 5 (7)(a)(iii) of the ECA in the context of the provisions of section 77 of the Constitution;

2.7.1.2 the Authority's attempt to regulate unlicensed activities by including such activities within the ambit of the definition for "gross revenue"; and
2.7.1.3 the failure to give effect to section 93(1) of the ECA.  

2.8 Lastly, Cell C has a number of general and drafting concerns which are also highlighted in this submission.  

3 executive summary of recommendations

3.1 Cell C has made various recommendations throughout the body of this submission in regard to the manner in which the various difficulties arising from the Notice should be rectified and addressed by the Authority.  The reasons for these recommendations are detailed in this submission but in summation, Cell C believes that the following should be considered by the Authority before finalising the Notice –

3.1.1 a policy document which details in a transparent and open manner the Authority's operating costs in regulating the communications sector, its funding sources and the manner in which funds are allocated from such sources together with a detailed rationale for its proposed licence fee framework should be published for public comment as a first initial step and as a means of deriving proper input for its formulation of the licence fee regulations.  Alternatively, the Authority should give serious consideration to the holding of an inquiry in terms of section 4B(1)(b) of the Independent Communications Authority of South Africa Act 13 of 2000 ("ICASA Act")
 in respect of licence fees prior to publishing any draft licence fee regulations for public comment;
3.1.2 the annual licence fees for individual ECS and ECNS licences must be set at 0.35% (zero point three five percent) of net operational income;
3.1.3 the Authority must clearly identify in the Notice those activities which fall within the licensed activity of providing an ECS service and those activities which fall within the licensed activity of providing an ECNS service as means of ensuring that licence fees are not paid on the same revenue items twice; 
3.1.4 the definition of "gross revenue" must be amended to only include licensed activities within its ambit.  In particular and without derogating from our comments on this issue in paragraph 6.2 of this submission, revenues generated from unlicensed activities such as handset and other subscriber equipment sales must be excluded from the definition for "gross revenue";
3.1.5 the deductions provided for in regulation 5 of the Notice must be amended to provide that both ECS and ECNS licensees are entitled to deduct interconnection charges, facilities leasing charges, leased line charges, bad debts and commissions from their gross revenue;
3.1.6 regulation 5 of the Notice must be amended to provide for the deduction of any input costs and which are included as part of another licensee's gross revenue for the purposes of making payment of its annual licence fees;
3.1.7 regulation 5 of the Notice must be amended to provide for the deduction of any transfer costs which constitute input costs incurred by one licensed division in respect of another licensed division of the same licensee (i.e. input costs incurred by a licensee in providing ECNS services through its ECNS division to its ECS division);
3.1.8 the administrative charges must be substantially revised so that they are reasonable and reflective of the Authority's actual administrative costs associated with the underlying administrative activity;
3.1.9 all fixed licence fees which were payable by existing licensees in terms of licences issued under the the Telecommunications Act 103 of 1996 ("the Telecommunications Act") must no longer be of application and a recordal to this effect should be included in the Notice; and

3.1.10 the Authority must ensure that proper effect is given to the dictates of section 93(1) of the ECA and that there is no discrimination against existing licensees under the licence fee framework detailed in the Notice.

4 No Policy Framework 

4.1 Cell C is concerned that the Notice has been drafted in a vacuum and without clear Government guidance as to whether the high licence fees are in alignment with Government's stated policy objectives in respect of increased competition, the roll out of infrastructure to underserviced areas, the lowering of telecommunications costs and the lowering of corporate taxes.  As the high licence fees proposed in the Notice will in Cell C's view detrimentally impact on all of the aforesaid objectives, it would be preferable for all of these issues to have been carefully considered and debated in the context of Government's fiscal requirements in respect of the funding of the Authority's activities as regulator of the communications sector.  

4.2 The fact that the licence fee framework proposed in the Notice is at odds with a number of stated Government objectives raises a further concern in that it appears that the Authority has failed to comply with the the principles for co-operative government and inter governmental relations detailed in section 41 of the Constitution.  In this regard, section 41 (1)(h)(iii) and (iv) of the Constitution provides –

"S41 (1)
All spheres of government and all organs of state within each sphere must –

(h)
co-operate with one another in mutual trust and good faith by –

(iii)
informing one another of, and consulting one another on matters of common interest;
(iv)

co-ordinating their actions and legislation with one another;"

4.3 As the Notice impacts on the operations of a number of spheres of Government and on a number of organs of state and is in a number of respects contrary to stated Government policy objectives, the Authority as an organ of state should have embarked upon a broad consultative process with the Minister, Treasury, the National Revenue Fund and the Universal Service and Access Agency of South Africa ("USAASA") before publishing the Notice for public comment.  To the extent that such a consultative process has not been properly undertaken by the Authority, the Authority must first undertake such a process and pursuant to such a process, it must then publish a detailed policy framework wherein the rationale for the Authority's and Government's approach to licence fees in the communications sector is fully detailed for public comment.  Only once such a process has been undertaken will it then be constitutionally permissible for the Authority to publish draft licence fee regulations for public comment.  Cell C is thus of the view that in the absence of a proper consultative process with other spheres of government and organs of state and in the absence of a comprehensive policy framework that the publication of the Notice is both premature and contrary to the requirements of section 41 of the Constitution.
4.4 The absence of a comprehensive policy document which details the Authority's rationale for the proposed licence fee framework as well as its approach to licence fees and its requirements in respect of its own costs in administering the communications sector results in a number of concerns, each of which are detailed below.
4.5 The Validity of the Notice

4.5.1 The Notice makes it clear that the licence fee regulations will ultimately be enacted by the Authority pursuant to its powers in terms of sections 4(1)(c)(iv – v) and 5(7)(a)(iii) of the ECA.
4.5.2 Sections 4(1)(c)(iv – v) of the ECA provide as follows –
"The Authority may make regulations with regard to any matter which in terms of this Act or the related legislation must or may be prescribed, governed or determined by regulation. Without derogating from the generality of this subsection, the Authority may make regulations with regard to … the payment to the Authority of charges and fees in respect of –
(iv) 
the granting of licences in terms of this Act or the related legislation;
(v)
applications for and the grant, amendment, renewal, transfer or disposal of licences or any interest in a licence in terms of this Act or the related legislation".
4.5.3 Section 5(7)(iii)(a) of the ECA provides as follows –
"The Authority must prescribe regulations … setting out … the licence fees applicable to the licences specified in subsections (2) and (4), taking into account any policy or policy directions issued by the Minister in terms of section 3."
4.5.4 Cell C has no difficulty with the constitutional validity of sections 4(1)(c)(iv – v) of the ECA.  It is clear from those sections, and the Notice, that the charges and fees in terms of that section relate to specific activities – for example the granting and/or amendment of a licence.
4.5.5 However, the licence fees in terms section 5(7)(iii)(a) of the ECA are different.  Those licence fees are annual licence fees and, in terms of the Notice, are calculated at between 1.5% (one point five percent) and 3% (three percent) of gross revenue.
4.5.6 In the circumstances, the question that arises is whether section 5(7)(iii)(a) of the ECA was validly enacted by Parliament or whether it could only have been validly enacted pursuant to the procedure set out by the Constitution in respect of "money bills".
4.5.7 In this regard, section 77 of the Constitution provides as follows -
"(1)
A Bill is a money Bill if it-
(a)
appropriates money;
(b)
imposes national taxes, levies, duties or surcharges;
(c)
abolishes or reduces, or grants exemptions from, any national taxes, levies, duties or surcharges; or
(d)
authorises direct charges against the National Revenue Fund, except a Bill envisaged in section 214 authorising direct charges.
(2)
A money Bill may not deal with any other matter except-
(a)
a subordinate matter incidental to the appropriation of money;
(b)
the imposition, abolition or reduction of national taxes, levies, duties or surcharges;
(c)
the granting of exemption from national taxes, levies, duties or surcharges; or
(d)
the authorisation of direct charges against the National Revenue Fund.
(3)
All money Bills must be considered in accordance with the procedure established by section 75. An Act of Parliament must provide for a procedure to amend money Bills before Parliament.”
4.5.8 This must be read together with section 74(2)(a) of the Constitution which provides that "only the Cabinet member responsible for national financial matters" may introduce a money bill in the National Assembly.
4.5.9 The critical question then is whether section 5(7)(iii)(a) of the ECA purports to impose “national taxes”.  In this regard, our courts have quoted with apparent approval authorities to the effect that -
4.5.9.1 "a tax … constitutes a pecuniary charge imposed by a public authority upon persons or property for public purposes"
4.5.9.2 tax is “a compulsory contribution to the support of government, levied on persons, property, income, commodities, transactions, etc, now at fixed rates, mostly proportional to the amount on which the contribution is levied"; and
4.5.9.3 tax is "usually a pecuniary charge imposed by legislature or other public authority upon persons or property for public purposes; a forced contribution of wealth to meet the public needs of a government."

4.5.10 In light of these authorities, Cell C is of the view that it may well be said that the effect of section 5(7)(iii)(a) of the ECA is that it "imposes national taxes."
4.5.11 It is true, of course, that the section does not itself impose the taxes concerned, but rather empowers the Authority to do so.  However, nothing turns on this distinction – otherwise it would always be possible for Parliament to avoid the restrictions on money Bills by simply vesting in some functionary the power to impose the taxes in question.
4.5.12 Once it is the case that section 5(7)(iii)(a) of the ECA "imposes national taxes", then it is clear that the section was not validly enacted by Parliament in that –
4.5.12.1 it ought to have been included in a separate money bill, without other matters being included, as is required by section 77(2) of the Constitution; and
4.5.12.2 it ought to have been introduced by the Minister of Finance, as is required by section 74(2)(a) of the Constitution.
4.5.13 Once these procedural requirements have not been complied with, section 5(7)(iii)(a) of the ECA would be inconsistent with the Constitution and would fall to be declared invalid.  This is because the Constitutional Court has repeatedly made it clear that a failure to observe the "manner and form" requirements of the Constitution renders the relevant legislation invalid.

4.5.14 In the circumstances, Cell C is concerned that section 5(7)(iii)(a) of the ECA may well be invalid.  If the section were declared invalid by a court, the Authority would have no basis for enacting the Notice pursuant to its powers under that section.  Alternatively, if on a proper interpretation of section 5(7)(iii)(a) of the ECA, it does not permit the imposition of taxes, it may well be that the Notice goes beyond the ambit of the section by purporting to impose taxation.  If that is so, the Notice would be ultra vires and invalid to that extent.
4.5.15 Apart from the concern which Cell C has in regard to whether it is permissible for the Authority to impose annual licence fees which are tantamount to the imposition of taxes given the provisions of section 77 of the Constitution, Cell C objects to the raising of money through the imposition of high licence and administrative fees over and above the costs actually required by the Authority to cover the costs of regulating the electronic communications sector and which monies are channeled via the Authority to the National Revenue Fund.
  Cell C notes that the proposed new licence fees based on last year's National Revenue Fund report will enable the Authority to raise approximately R2.1 billion per annum from licence fees derived solely from the telecommunications industry.  Cell C has further calculated, based on a rate of 0.35% (zero point three five percent) of net operational income and on the assumption that Cell C's proposals in respect of "gross revenue" and deductible allowances are made to the Notice, that the Authority's entire 2007/2008 operating budget in the sum of R252 million which is funded by Treasury would be recoverable in its entirety from just 4 (four) operators, Cell C, MTN, Vodacom and Telkom.  This amount excludes the additional licence fees which the Authority will obtain from Neotel, Sentech, Wireless Business Solutions and the hundreds of value added service ("VANS") licensees which will now have their licences converted into individual ECS and ECNS licences as a result of the Minister's decision not to seek leave to appeal the Altech judgment from the Supreme Court of Appeals
.  The amount of R2.1 billion which the Authority is estimated to collect in terms of the proposed licence fee framework when viewed in the context of the fact that the Authority's current operating budget in the amount of R252 million will be derived from only 4 (four) licensees at a rate of 0.35% (zero point three five percent) of annual licence fee income only serves to emphasis that the proposed rate of 3% (three percent) for individual ECS and ECNS licensees is –
4.5.15.1 unreasonably high;
4.5.15.2 in excess of the costs required by the Authority to regulate the communications industry when viewed in the context of the monies received by the Authority from other licensees and Parliament; and
4.5.15.3 amounts to nothing other than a secondary form of taxation.
4.6 The lack of clarity on the application of the Notice and the unfair treatment of licensees

4.6.1 it is not clear from the Notice whether the Notice is intended to be only of application to new licences issued in terms of Chapter 3 of the ECA or whether it is intended to be of application to both new licences and converted licences.  The reason for this lack of clarity is due to the inclusion of a number of contradictory provisions in the Notice in respect of its application.  

4.7 The following provisions in the Notice are indicative of the fact that the Notice is applicable to both new and converted licenses –

4.7.1 The first paragraph on page 6 of the Notice which provides as follows –

"As part of the license conversion process undertaken in terms of section 93 of the ECA, the Authority conducted a workshop on 11 October 2007 wherein the Authority initiated discussions with and solicited opinions from industry players regarding the relevant principles to be considered in the formulation of license fees."

4.7.2 Regulations 8 (2) and 8 (3) of the Notice which read as follows –

"S8(2) 
Schedule 2 of these regulations will come into effect on 1 April 

2009."

"S8(3)
Notwithstanding the provisions of regulation 8(1), Licensees 

who, in terms of the existing licences and applicable 


regulations, had licence fees due and payable are required to 

pay such licence fees until 31 March 2009."

4.7.3 The following provisions in the Notice are supportative of an interpretation that the Notice is only of application to new licences -

4.7.3.1 regulation 3(2) which provides that ECNS licensees who are granted and issued a licence in terms of Chapter 3 of the ECA will be exempt from paying the annual licence fee for the first 3 (three) years from the date on which their licence was issued where they undertake to roll out electronic communications networks in areas identified by the Authority; 
4.7.3.2 schedule 1 which details the initial application fees for individual licences and for the renewal of such licences; and
4.7.3.3 regulation 2(1)(b) which records that the annual licence fees have been prescribed in terms of section 5(7)(a)(iii) of the ECA.
4.7.4 If, the Notice is intended to be of application to existing licensees then there are various aspects of the Notice which in the absence of a comprehensive policy statement in justification therefor, appear to Cell C to be unfair and unduly discriminatory towards certain existing licensees.  The following provisions are of major concern –
4.7.5 Fixed Licence Fees

4.7.5.1 Cell C was required to pay a fixed licence fee of R100 million rand when its licence was granted to it and was further required to pay an annual variable licence fee of 1% (one percent) of its audited licence fee income to the Authority.  In terms of the draft specific licence terms and conditions applicable to Cell C’s individual ECS and ECNS licences
, Cell C is required to pay the balance of its fixed licence fee and will be further required in terms of the Notice to pay 3% (three percent) of its adjusted gross revenue as an annual licence fee in respect of its individual ECS licence and in respect of its individual ECNS licence.  Cell C does not believe that it should be required in terms of its individual ECS and ECNS licences to pay the remainder of its fixed licence fee under its MCTS licence.  This is due to two main factors.
4.7.5.1.1.1 First, the fact that at the time of the grant of its MCTS licence, Cell C was assured that at least for the duration of the initial term of its MCTS licence the mobile cellular telephony market would be limited to 3 (three) operators.  Whilst Cell C’s MCTS licence is for a period of 15 (fifteen) years, Cell C has only enjoyed the commercial benefits to be derived from its MCTS licence for a period of 7 (seven) years.  Further, the communications sector has been substantially liberalised and opened up to competition since the promulgation of the ECA on 19 July 2006.  
4.7.5.1.1.2 Second, the Notice does not provide for the payment of fixed licence fees but merely provides for the payment of an initial application fee which will be detailed in invitations to apply ("ITA") to be issued by the Authority in respect of applications under Chapter 3 of the ECA for new individual ECS, ECNS or broadcasting services licences.  It thus appears to Cell C that the application of fixed licence fees which were justifiable in respect of licence grants under the Telecommunications Act as they in effect represented a quid pro quo for certain exclusive entitlements are no longer justifiable under the ECA which specifically provides that exclusive entitlements are no longer permissible in the context of the liberalised licensing regime envisaged in the ECA.
  
4.7.5.2 It further appears to Cell C that new individual ECS and ECNS licencees will not be required to pay a fixed licence fee but will be required to pay an application fee which will be specified in the ITA issued by the Authority in respect of such licences.
 Whilst, Cell C is unable to comment on whether the application fees for new individual licences issued in terms of Chapter 3 will be equivalent to the R100 million paid by Cell C as a fixed licence fee, if these fees are fixed at lower rates then this will be substantially discriminatory towards Cell C  -

4.7.5.2.1 where it was required to pay an application fee in the amount of R75 000.00 in respect of its application for its MCTS licence; and

4.7.5.2.2 where it is still required to make payment of the balance of its fixed licence fee under circumstances where the rationale for and the perceived benefits associated with the payment of the fixed licence fee are no longer of application.  

4.7.5.3 Of further concern to Cell C in respect of the ongoing payment of its fixed licence fee is the inequality of this fee in the context of the minimal application fee payable by VANS licensees.  As the Minister has finally decided not to pursue an appeal against the judgment in the Altech matter, all existing VANS licensees will be entitled to have their VANS licences converted into individual ECS and ECNS licences.  This will substantially change the competitive nature of the communications landscape as there will now be a significant number of new entrants into the markets for the provision of ECS and ECNS services.  This will essentially place VANS licensees in the same position as the major operators – Cell C, MTN, Vodacom, Telkom, Neotel and Sentech.  This factor alone entirely undermines the initial rationale for the grant of an MCTS licence to Cell C and there can no longer be any justification for the continued payment by Cell C of its fixed licence fee.  As VANS licensees were never required to pay a fixed licence fee but were merely required to pay an application fee of R5 636.86 to the Authority for their VANS licences, it will be substantially discriminatory against Cell C (and those other licensees
 who were required to pay a fixed licence fee as well as an application fee for their existing licences) to continue to require Cell C to pay its fixed licence fee under a significantly liberalised communications landscape.
4.7.5.4 Of further concern to Cell C is that it will have to pay 60% of its initial application fee in the amount of R75 000.00 to renew its individual ECS and ECNS licences in terms of Schedule 1 to the Notice whereas VANS will only be required to pay 60% (sixty percent) of R5 636.86 for the renewal of their individual licences.  This factor combined with the fact that Cell C will have to still pay the balance of its fixed licence fee under its converted licences results in a licence fee framework which is more onerous on Cell C and which is more favourable to VANS licensees who are not required to pay a fixed licence fee and who will also be required to pay renewal fees for their individual licences which are substantially less than those payable by Cell C.  The Authority is required in terms of section 2 of the ECA to promote fair competition and the ongoing imposition of Cell C's fixed licence fee undermines this objective where there is no longer any legitimate justification for the payment of this fee.  The unequal treatment of Cell C in respect of the renewal fees payable by it under the Notice also undermines this objective.  Accordingly, Cell C requires the Authority to remove the obligation to pay the balance of its fixed licence fee from Cell C's specific licence terms and conditions and to ensure that the renewal fees payable for individual licences are uniform in respect of all industry players.  
4.7.6 The exemption granted to new licensees in respect of the roll out of infrastructure
4.7.6.1 Regulation 3(2) provides that ECNS licensees who are granted and issued a licence in terms of Chapter 3 of the ECA will be exempt from paying the annual licence fee for the first 3 (three) years from the date on which their licence was issued where they undertake to roll out electronic communications networks in areas identified by the Authority.  Whilst, it appears to Cell C that regulation 3(2) is intended to only be of application to new licences issued in terms of Chapter 3 of the ECA and not to converted licences, Cell C would appreciate the Authority's confirmation of this interpretation.  

4.7.6.2 If, it is in fact the Authority's intention to limit regulation 3(2) to new licences, then Cell C is of the view that such a limitation will unduly discriminate against existing licensees who will still have to perform an assortment of roll out and universal service and access obligations under their converted licences.  In order to ensure that licence terms are standard across all licence types in compliance with sections 8(1) and 9(6)(a) of the ECA and are furthermore non-discriminatory in effect, Cell C submits that the benefits provided for in regulation 3(2) must be extended to existing licensees.  The Notice must accordingly be amended to give effect to this requirement.
4.7.6.3 Of further concern to Cell C is that regulation 5 of the Notice does not provide for the deduction of grants, subsidies and other funds received from the Universal Service and Access Fund ("USAF").  If, it is the intention of the Authority to allow such deductions, then the licence fee framework must state whether regulation 3 has been made in the context of the powers conferred on the Minister in terms of section 3(1)(e) of the ECA or whether the regulation has been dictated by the requirements of the USAASA.  The lack of a proper policy framework and the Authority's failure to state in the Notice whether or not the licence fee framework has been influenced by guidelines made by the Minister in terms of section 3(1)(e) of the ECA not only raises the question as to whether it is permissible for the Authority to make such regulations in the absence of such guidelines but potentially results in licensees being able to obtain a double benefit in respect of the roll out of electronic communications networks in terms of regulation 3(2) of the Notice and from the USAASA.  This would be an undesirable result from a holistic regulatory policy perspective and must be properly clarified in the Notice.
4.8 The Authority's rationale for the high licence fees

4.8.1 The Authority has stated in the Notice that "at a minimum, the licence fees need to cover the cost of regulating the market".  The Authority has indicated further that its operating expenses are projected to increase at a rate of 24% (twenty four percent) per annum for the first 5 (five) years and thereafter the rate of increase is to reduce to 8% (eight percent) for the remaining 5 (five) years.

4.8.2 Cell C is of the view that in keeping with best international practice, a policy document should have been prepared detailing –

4.8.2.1 all of the Authority's operating costs in regulating the sector;

4.8.2.2 the sources from which the Authority derives its revenue.  In this regard, a breakdown of all revenue received from Government and from licence fees should be detailed.  The revenues from licence fees should be further broken down into revenues received from fixed licence fees, annual licence fees, radio frequency spectrum fees, numbering fees and administrative fees;

4.8.2.3 the manner in which funds from the various revenue streams in paragraph 4.8.2.2 are allocated against the Authority's operating costs; and

4.8.2.4 the details and treatment of all surplus amounts. 

4.8.3 In the absence of the information set out in paragraph 4.8.2, Cell C is unable to determine whether the fees detailed in the Notice are proportionate to the Authority's operating costs in regulating the communications sector and in the interests of ensuring transparency and in the pursuit of fair administrative processes, Cell C requires the Authority to furnish it with the information detailed in paragraph 4.8.2 and to also explain the basis for the estimated increase of 24% (twenty four percent) for the next 5 (five) years.  

4.8.4 To the extent that it is legally valid at all to allow the Authority to determine licence fees (the issue dealt with in paragraph 4.5 above), this would only be because the Authority is not engaging in a taxation activity, but is instead merely covering its costs of regulating the market.  Although, the Authority may only impose licence fees to the extent required to cover its costs in regulating the market, the Notice appears to go beyond this requirement as the approach adopted by the Authority in the Notice appears to be that all of its regulatory costs must be obtained from the licence fees and administrative fees detailed in the Notice.  This is clearly wrong as the Authority must take into account the monies received by it from Treasury as well as the monies which it obtains from other sources, such as fixed licence fees and radio frequency spectrum fees.  The failure to take into account these other revenue sources combined with the excessive fees payable under the Notice, does not result in the levying of licence fees by the Authority but rather amounts to the generation of surplus funds for Treasury.  That this is the case is further borne out by the fact that according to Cell C's calculations based on a rate of 0.35% (zero point three five percent) of net operational income and on the assumption that Cell C's proposals in respect of "gross revenue" and deductible allowances are made to the Notice, the Authority's entire 2007/2008 operating budget in the sum of R252 million which is funded by Treasury would be recoverable in its entirety from just 4 (four) operators, Cell C, MTN, Vodacom and Telkom.  Under the circumstances, it is not permissible for the Authority to levy licence fees in the manner provided for in the Notice and in order to ensure that the licence fees are in fact fair, reasonable and proportionate to the Authority's costs of regulating the sector Cell C submits that the rate of 3% (three percent) of adjusted gross revenue as the basis for calculating the annual licence fee for individual licences must be amended to 0.35% (zero point three five percent) of net operational income.
4.9 High licence fees are not in accordance with best international practice
4.9.1 Although, the Authority has indicated that it conducted additional research based on international benchmarking in order to formulate the proposed licence fee framework, Cell C's own research on international regulatory policy approaches to the setting of licence fees has revealed that the Authority's approach is contrary to best international practice.  

4.9.2 In particular, licence fee policy research undertaken by the International Telecommunications Union ("ITU") in a paper titled "Licence Fee Practices:  Historical Perspectives and New Trends," ITU Trends in Telecommunications Reform – 2004/05:  Licensing in an Era of Convergence (Geneva:  ITU, 2004)
 indicates that high licence fees are contrary to international best practice.  The following exerts from the ITU document are illustrative of this point –
"The social and economic benefits of lower licence fees are indisputable.  Lower licence fees allow operators to invest resources in infrastructure and innovations in services and applications.  Moreover, they lead to lower prices for consumers.
The trade-off between licence fees and other considerations must be analyzed.  All operators’ revenues are capped by demand factors in the countries where they operate.  These factors include demographics such as the size of the potential customer base, per capita GDP and the price elasticity of demand.  To the extent that regulators charge high licence fees, this affects the viability of an operator’s business case by increasing the costs of supply.  If the costs of supply exceed revenues, the viability of an operator’s business will be doubtful.  So regulators must understand the factors affecting both demand and supply before undertaking a licensing initiative.  If they decide that social and economic objectives such as universal access, lower consumer prices and technological innovation are key policy objectives, they have to realize that imposing high licence fees may jeopardize the operators’ ability to achieve these objectives.  And conversely, larding licences down with heavy socio-economic mandates may undercut the operators’ ability to pay high licence fees.    

Lower licence fees also allow regulators to ensure that capital remains within the telecommunication sector.  In many countries, licence fees are paid directly into the government’s general treasury and are not available to the regulator or telecommunication ministry.  But by structuring a tender as a beauty contest -- with a low licence fee and sector specific licence obligations (such as network build-out mandates) -- a regulator can ensure that capital is reinvested in the telecommunication sector.  

In addition to reducing the amount that operators are willing to pay for a licence, the imposition of licence obligations has one other notable disadvantage:  it may reduce the operators’ ability to adapt to changes in technology or market conditions.  This may be particularly problematic when licence obligations are not identical among all competitors within the same industry.  Unforeseen changes in technology or market conditions may place certain operators at a competitive disadvantage to other market participants.  Regulators are rightly hesitant to amend licence terms agreed to through an open and transparent licensing process.  But they should be open to periodic consultations."
4.9.3 If one has regard to the above extract it is evident that the Authority's proposed licence fee framework violates a number of the principles which are fundamental for the establishment of a licence fee framework based on international best practice and which are also crucial to the implementation of the policy objectives detailed in section 2 of the ECA and in the Notice itself.  In this regard, the excessively high licence fees provided for in the Notice will militate against the attainment of the many socio-economic benefits to be derived from lower licence fees.  This coupled with the lack of uniformity in respect of the imposition of universal service obligations on licensees will undermine the policy objective of ensuring the roll out of services and infrastructure to under serviced areas and the lowering of telecommunications costs through the creation of a competitive, innovative and viable communications sector.  

4.9.4 It is further apparent that the Authority has failed to take into account the South African and general global economic climate in setting the licence fee framework.  The proposed substantial increase in licence fees which, as pointed out by Cell C elsewhere in this submission, amounts to nothing more than a secondary form of taxation is not only contrary to Government's stated intention to reduce corporate tax
 but will also be unduly onerous on licensees in the context of the current global economic crisis.  In this context, it would be unreasonable and prejudicial to expect Cell C (or any other licensee) to change its entire business plan to accommodate the steep licence fee increase.  Of further concern to Cell C is that the excessively high fees will have additional detrimental financial implications for Cell C in light of its significant reliance on and exposure to foreign loans and investments.
4.9.5 Cell C's research on best international practice in the setting of licence fees has also revealed that where communications regulators wish to implement the policy objectives of promoting competition and universal access and the lowering of consumer service charges coupled with the recovery of their administrative costs
 that regulators generally select a comparative evaluation process in terms of which the licence fee is pre-set at rates which tend to be at a low or reasonable rate to encourage new market entrants.  Where annual licence fees are payable these also tend to be low to promote investment and maintain low consumer prices for services.  In countries where this approach has been followed, it has further been found that the impact of low licence fees on the communications market is that as barriers to market entry are lowered, competition is stimulated with the result that operators tend to invest more in infrastructure and in new technologies.  These benefits inevitably flow through to consumers as communications charges are lowered and the choice of service offerings is increased.  
4.9.6 Where the policy objectives in setting licence fees is the recovery of administrative costs and to fund specific telecommunication initiatives such as universal service programmes in tandem with the objectives in paragraph 4.9.5, the majority of global regulatory authorities subscribe to an administrative cost recovery model and apply some form of annual charge or fees to licences.  In this regard, the most commonly used approach to set annual licence fees is to base them on a percentage of each licensee’s gross revenues.  Regulators often also allow some deductions from the gross revenue fee to account for tax payments and other obligations imposed on the operator.  A need for transparency in setting the licence fee is also important.  This approach was endorsed by the GSM Association where in its November 2007 Report,
 it recommended that – "licence fees should generally be used to help recover the administrative costs of the licensing process".
4.9.7 In support of the fact that the most commonly used approach by regulators is to base annual licence fees on a percentage of gross revenue, the Authority is referred to the Table below.
	Gross annual revenues/turnover
	· Bahrain; Bulgaria; India; Jordan; Kenya; Pakistan; Samoa; Austria; Greece; Hong Kong; Ireland; Luxemburg; Oman;
· Korea; Saudi Arabia; Spain, Tanzania; Venezuela; Malaysia; Singapore; Taiwan; Montenegro and Nigeria


	Fixed fee only
	· Brazil; Belgium; Italy; Japan and Chile


	Fixed fee and gross annual revenue
	· Australia and Argentina


	Net revenue or income
	· Latvia and South Africa (current licence fee framework)



4.9.8 In contrast to South Africa, the trend is for countries to maintain low annual fees so as not to act as an impediment to the growth of the communications sector.  When annual fees were first introduced, the percentage contributed to government was often quite high.  Many regulatory authorities have subsequently recognised that an excessively high revenue-sharing percentage may be a barrier to entry and an inhibitor to the healthy growth of the communications sector.  As a result, regulators have tried to reduce fees and there is now a tendency in the European Union ("EU") to determine fees on an administrative cost-recovery basis for licences that do not involve the use of scarce resources.  In addition, many EU member countries are adopting the approach of charging a small flat fee or a small percentage (i.e. 0.5 % to 1.5%) of the operators' annual revenues as a simple and relatively straightforward method of recovering administrative costs.  Recently implemented revenue share schemes (such as 3G) usually impose lower rates ranging from 0.2 % (zero point two percent) to 2% (two percent).
4.9.9 Malaysia is also an interesting case study and is of significance as South Africa's licensing regime under the ECA was to a large extent modeled on Malaysia's licensing approach to convergence.  Although, Malaysia's licensing regime is similar to South Africa's, licence fees in Malaysia are set at much lower rates than those proposed in the Notice and unlike the Notice, the Malaysian licence fee regime offers significant scope for rebates.  In Malaysia, licensees can acquire 4 (four) licences - network facilities, network provision, application services and content services licences.  Licensees pay 0.5% (zero point five percent) of annual gross revenues for each licence (or a minimum amount of RM50,000 for each licence).  In addition, licensees have the option of paying 0.5% (zero point five percent) on the total sum of turnover from multiple licences or aggregate payments of 0.5% (zero point five percent) of gross turnover applied to each individual licence.  Significant rebates are also available after the 0.5% (zero point five percent) calculation and apply to industry development activities (e.g. research and development, skills training and investment in Malaysian SMMEs).  These rebates can potentially reduce licence fees to just 0.15% (zero point fifteen percent) of gross annual revenue.  Unlike the proposal in regulation 4 of the Notice, licensees in Malaysia are only required to submit audited accounts within 3 (three) months of their financial year end to enable the Malaysian regulator to calculate the applicable annual licence fee.
4.9.10 The social and economic benefits of lower licence fees are indisputable in that they -
4.9.10.1 allow operators to invest resources in infrastructure and innovations in services and applications;
4.9.10.2 lead to lower prices for consumers;
4.9.10.3 reduce barriers to entry; and  
4.9.10.4 ensure that capital remains within the telecommunications sector.
4.9.11 High prices (as a result of high licence fees) may impact subscriber growth and limit call volumes.  This in turn may impact economic growth.  A number of international studies have found that reductions in mobile specific taxes can have a significant positive impact on subscriber numbers and overall economic growth.  The faster growth of the sector, in turn, limits potential losses from having lower licence fees.  The international studies which found that lower mobile specific taxes and charges boost overall economic growth are in line with general taxation theory that it is more efficient to raise revenue from as wide a base as possible. 
4.9.12 Finally, the proposed licence fee framework goes against international best practice both in terms of the imposition of high licence fees and the methodology relied upon by the Authority.  International best practice clearly indicates that annual licence fees should be in the range of 0.2 % (zero point two percent) to 2% (two percent) to help recover administrative costs.  The current methodology proposed by the Authority in the Notice of 3% (three percent) for both ECNS and ECS is not only contrary to best international practice but also results in double counting and is not proportionate.  Even the markets which have similar licensing structures to South Africa (i.e. Malaysia and Tanzania) both have lower annual licence fees (0.5% and 0.8% respectively) for each individual licence.  
4.9.13 The Authority's proposed licence fee framework is also contrary to the EU's "Authorisation of electronic communications networks and services"
, which has been widely adopted in Europe and which represents international best practice.  Key points of the Directive include -
4.9.13.1 Charges should not exceed administrative costs - The EU’s Authorisation Directive (Art. 12) provides for EU Member States to levy administrative charges but requires that the total amount of the charges should not exceed the administrative costs incurred in relation to management, control and enforcement of the licensing scheme in relation to associated regulatory activities.
4.9.13.2 Costs should be imposed in an objective, transparent and proportionate manner - The Directive requires that the charges be imposed in an “objective, transparent and proportionate manner which minimises additional administrative costs and attendant charges”.  Further, the Directive also recognises that licence fees should be collected across the industry in a competitively neutral manner and that the creation of incentives for firms to restructure their activities so as to reduce their liability for licence fees, should be avoided.
4.9.13.3 Administrative costs should be reviewed annually and the licensing authority should be subject to external controls – In this regard, the Directive recognises that it is important that the licensing authority faces external control to ensure that costs are kept at efficient levels. In that regard, it is also recognised that the funding arrangement should also be relatively simple and practical.
4.9.14 In the circumstances, Cell C suggests that a further review of the proposed licence fee framework be undertaken by the Authority to ensure that the same is in fact in line with best international practice.  As the effect of section 5(7)(iii) (a) of the ECA is the imposition of national taxes and as the methodology currently proposed in the Authority's licence fee framework is contrary to the provisions of section 77 of the Constitution, Cell C suggests that serious consideration be given by the Authority to the implementation of a purely administrative costs recovery methodology.  
5 The annual licence fee

5.1 Cell C is required under its MCTS licence to pay an annual variable licence fee in an amount equal to 1% (one percent) of its audited licence fee income
 to the Authority.
  In terms of the Notice, Cell C will be required to pay the Authority an annual licence fee of 3% (three percent) of its "adjusted gross revenue" as defined in section 1 of the Notice.  
5.2 The increase from 1% (one percent) to 3% (three percent) represents a massive increase in the monies which Cell C will have to pay to the Authority.  This is particularly so, if one has regard to the fact that Cell C will  -

5.2.1 have to  pay the balance of the fixed licence fee due under its MCTS licence in terms of its converted ECS and ECNS licences;

5.2.2 be required to make payment of annual contributions to the Universal Service and Access Fund ("USAF") of 0.2% (zero point two percent) of the annual turnover derived by it from its licensed activities
; 

5.2.3 make payment to the Authority of radio frequency spectrum fees which Cell C at this stage is unable to comment on as these fees are still to be published by the Authority for public comment; 
5.2.4 make payment to the Authority of the fees due for the use of the numbering resources allocated to Cell C.  The Authority has indicated that it intends to levy fees for the use of numbers in the near future but is still to make regulations on this issue; and
5.2.5 make payment to the Authority of the substantially inflated administrative charges set out in Schedule 1 of the Notice.
5.3 The proposed increase will have a major impact on Cell C's operating profits and Cell C's calculations demonstrate that the proposed increase in Cell C's annual licence fee is likely to negatively impact its bottom line.  By way of example, Cell C has calculated what the increase will be in respect of its annual licence fees based on the definition for "gross revenue" in the Notice and on the allowable deductions set out in regulation 5 of the Notice.  In this regard, Cell C's calculations based on the calculation methodology provided for in the Notice reveal that there will be a 994% (nine hundred and ninety four percent) increase in the annual licence fees payable by Cell C to the Authority.  Based on Cell C's projected budgeted figures for 2009, the percentage increase in Cell C's annual licence fees will increase by an additional 35% (thirty five percent), resulting in an overall increase of 1029% (one thousand and twenty nine percent) in Cell C's annual licence fees for 2009. 
5.4 This substantial increase in Cell C's annual licence fees will have a significant and detrimental impact on Cell C's operating profits and consequently on the continued viability and sustainability of Cell C's business operations.  Thus, an increase in Cell C's annual licence fees for 2009 of 1029% (one thousand and twenty nine percent) is not only demonstrative of the unreasonably excessive nature of the increase but is also indicative of the fact that the licence fees are punitive in effect.  The Table in Annexe "A" to this submission is illustrative of this impact.
5.5 The annual licence fees are also discriminatory towards existing vertically integrated operators.  Despite repeated requests from Cell C and other operators, the Authority is yet to comprehensively detail the manner in which the vertically integrated licences should be separated into ECS and ECNS licences and most importantly to demarcate the licensed activities to be performed under an ECS licence and under an ECNS licence.  This omission has significant repercussions for existing licensees in terms of the Notice.  Due to the over broad definition of gross revenue and the omission of direct inputs and transfer costs from the allowable deductions in regulation 5, Cell C and other vertically integrated operators will pay licence fees on the same revenues twice which in effect amounts to a double payment or double taxation.  The omission of direct input costs and transfer costs from allowable deductions will inevitably result in licensees having to recoup the increase in input costs from consumers as a direct consequence of the substantial increase in licence fees.  This will in effect mean that consumers will ultimately bear the brunt of the proposed increase in licence fees through increases in retail charges.  Cell C has estimated that the increase in licence fees will directly result in the increase in its retail product charges detailed in the Table to Annexe "A" attached to this submission.  Where licensees are unable to recoup increased licence fee costs from consumers due to prevailing competitive market conditions they will have to bare such costs and under such circumstances are likely to be subjected to a margin squeeze which is in itself anti-competitive.  
5.6 A further difficulty which arises in this regard is that currently all licensees registered as companies, will submit annual accounting statements.  Licensees classify their revenues in those accounting financial statements ("AFS") according to accounting standards (e.g. GAAP or IFRS).  Revenues per licenced activity are not shown.  Vodacom, MTN and Telkom further submit regulatory financial statements ("RFS") to the Authority.  Firstly, even the RFS do not account for all licensed revenues, and secondly do not categorize those revenues into ECS and ECNS.  More importantly, clearly any method used must be applicable to all licensees, and in this regard the RFS is not an appropriate tool.
5.7 Whilst, the Authority has stated that "at minimum, the licence fees need to cover the cost of regulating the market,
" the substantial increase in Cell C's annual licence fees are not only contrary to this statement but are also indicative of the fact that the revised licence fee framework is aimed at generating additional revenues for the Treasury. 
5.8 The high annual licence fees will also significantly undermine the Authority's objectives in formulating the proposed licence fee framework.  In particular, the following objectives in the Notice will be compromised, namely –
5.8.1.1 "The licence fee should be structured in a manner that promotes a competitive ICT sector, and should not constitute a barrier to market entry;"

5.8.1.2 "The licence fees should facilitate the establishment of an environment conducive to network investments;"

5.9 The high annual licence fees will also undermine the following objectives in section 2 of the ECA, which the Authority is also required to take into account when setting a framework for licence fees –
5.9.1 the promotion of the universal provision of electronic communications networks and electronic communications services and connectivity for all;

5.9.2 the encouragement of investment, including strategic infrastructure investment, and innovation in the communications sector;

5.9.3 the promotion of competition within the ICT sector;

5.9.4 the empowerment of historically disadvantaged persons, including Black people, with particular attention to the needs of women, opportunities for youth and challenges for people with disabilities;

5.9.5 the encouragement of research and development within the ICT sector;

5.9.6 the provision of a variety of quality electronic communications services at reasonable prices;

5.9.7 the promotion of the interests of consumers with regard to the price, quality and the variety of electronic communications services;
 and
5.9.8 the development and promotion of SMMEs and co-operatives.

5.10 Of further concern is that Cell C is of the view that the Authority has based the proposed licensing framework on incorrect assumptions.  The following assumptions are of particular concern to Cell C –

5.10.1 Individual licences have a wider scope of operation than class licences

5.10.1.1 The assumption that fees for individual licences should be much higher than the licence fees applicable to class licences and which assumption is contained in the following statement made by the Authority at paragraph I under the heading titled "Licence Fee Framework" on page 6 of the Notice –

"Licensees in possession of an individual licence should pay a larger portion of their revenues towards fees as compared to those in possession of Class licences, in view of the wider scope of operation permitted by their licence;"

5.10.1.2 It is fallacious to state that individual licences permit of a wider scope of operation than that provided for under class licences for the following reasons –
5.10.1.2.1 an individual and a class ECS licence both permit the holder thereof to conduct their licensed activities throughout the Republic of South Africa;

5.10.1.2.2 other than a provision in the standard individual ECS licence terms and conditions which permits the Authority to impose additional terms and conditions on an individual ECS licence holder,
 there is no difference between the standard terms and conditions for individual and class licences.  The provision in the individual ECS licence terms and conditions which permits the Authority to impose additional terms and conditions on an individual ECS licence holder is far more onerous on individual ECS licensees than a similar provision in the standard class ECS licence terms and conditions which provides for the holder thereof to offer to make certain promises of performance to the Authority;
 and
5.10.1.2.3 other than the right to access and use numbers, a class ECS licence essentially allows the holder thereof to perform the exact same licensed activities as those conferred in terms of an individual ECS licence.  In addition, as the Authority intends to impose separate fees on licensees for the use of numbers, the rights conferred on individual licensees in respect of the use of numbers are not relevant to the determination of the scope of operations of individual licencees for the purposes of justifying the annual licence fees payable by individual licensees.
5.10.1.3 As the scope of the activities permitted under an individual ECS licence are not substantially wider in operation than those permitted under a class ECS licence there can be no reasonable or rationale justification for the imposition of an annual licence fee for an individual ECS licence of 3% (three percent) and an annual licence fee of 1.5% (one point five percent) for a class ECS licence.  
5.11 The duration of a licence is a significant factor in determining licence fees

5.11.1 The Authority has stated in the Notice that in setting the annual licence and administrative fees applicable to individual and class licences that "the duration of the licence should be recognised as a significant factor when determining the value of the licence.
"  Whilst the duration of a licence is an important factor in determining value, the benefits to be derived from the longer licence period accorded to individual ECS and ECNS licences are considerably reduced by the fact that the licence term for an individual ECS licence
 is not the same as the licence term of an individual ECNS licence.
  This discrepancy severely impacts on the value of individual ECNS licences as the individual ECNS licence is substantially devalued where there is no corresponding entitlement to provide an ECS service.  This is particularly so for those licensees who are entitled under their existing licences to provide both an ECS and an ECNS service under circumstances where the licence term is the same under their existing licences but will be different once such licences are converted.  The reduction in value of individual ECNS licences is a reality given the fact that an individual ECS licence has a licence term of 15 (fifteen) years and an individual ECNS licence, a licence term of 20 (twenty) years.  
5.11.2 Although an individual ECS licence has a licence term of 15 (fifteen) years and a class licence, a licence term of 10 (ten) years
, it could be argued that there is little value in the additional licence period provided for in respect of individual ECS licences where such licences are firstly out of step with the licence term for individual ECNS licences and secondly where the scope of the licensed activities under an individual ECS licence are essentially the same as those under a class ECS licence.  As the Authority believes that there is value in the additional licence period accorded to ECS licences, Cell C requests the Authority to detail the various factors which account for the increased value attributed to the longer licence term associated with individual ECS licences.
5.12 In order to ensure that the annual licence fees are set at rates which are reasonable and rationale and in line with the principles detailed in paragraph 5.8 above, Cell C submits that serious consideration should be given to setting the annual licence fees for individual ECS and ECNS licences at 0.35 % (zero point five percent) of net operational income.  This proposal is, however, dependent upon and subject to all of Cell C's proposals in respect of the definition for "gross revenue" and the treatment of allowable deductions being given effect to in the final Notice.
6 The Calculation of the Annual Licence fee
6.1 The annual licence fee for individual ECS and ECNS licences is determined by multiplying the adjusted gross revenue of an individual licensee by 3% (three percent).  Adjusted gross revenue is defined in the Notice as being gross revenue less allowable deductions in respect of a licensee's gross revenue.  The definition for "gross revenue" is over inclusive in that it includes within its net both licensed and unlicensed activities whilst the allowable deductions in regulation 5 are under inclusive in that a significant number of items which should be treated as allowable deductions have been excluded from regulation 5.  The effect of this further serves to inflate the annual licence fee and exacerbate the impact of the 1% (one percent) increase in annual licence fees to 3% (three percent).  Each one of these issues is dealt with in greater detail below -
6.2 The definition for gross revenue
6.2.1 "Gross revenue" is defined in section 1 of the Notice as –

"Gross Revenue" means revenues generated from licensed activities, including but not limited to the following, where applicable:

(a) Services provided

(b) Leasing of infrastructure

(c) Installations charges

(d) Call charges

(e) Late fees

(f) Hand sets

(g) Band width

(h) Income from Value Added Services

(i) Supplementary Services 

(j) Interconnection Fees

(k) Facilities leasing

(l) Sale of Set Top Boxes

(m) Application Fees"
6.2.2 Not all of the items listed in the definition for "gross revenue" constitute licensed activities.  Although, the definition for "gross revenue" specifically provides that gross revenues are "revenues generated from licensed activities," a number of the items detailed in the definition for gross revenue are not licensed activities but are in fact activities for which no license is required in terms of the ECA.
6.2.3 It is Cell C's contention that the Authority is not authorised in terms of its empowering statutes to impose licence fees on licensees in respect of their performance of unlicensed activities.  Other than the regulation of type approvals and instances of non compliance with the ECA, the Authority has no general powers in terms of the ICASA Act and the ECA to regulate unlicensed activities or persons who perform unlicensed activities.  Any attempt to do so on the part of the Authority is also entirely contrary to the rationale for licensing which is described by Lawrence Baxter in his text book titled Administrative Law at page 172 –
"Licensing is imposed for a variety of reasons.  Usually it is designed to ensure health and safety standards or to protect members of the public from economic or other loss resulting from incompetent or criminal activities.  It is also used as a means of limiting the exploitation of natural resources
……………."
6.2.4 As a licence is defined as a document which permits or authorises an act for which a licence is required, licence fees can only be levied in respect of the licensed activities permitted in terms of the licence.  That this is so is supported by the Supreme Court of the United States of America in the case of National Cable Television v United States which held that "a public agency may impose a fee when the fee is exacted in return for a grant which bestows a benefit on the person."  Under the circumstance, the Authority is not empowered to levy licence fees on activities which are capable of being performed freely and without the need of a licence.  
6.2.5 As a means of ensuring that licence fees are based solely on revenues generated from licensed activities, the Notice must be amended to provide that license fees will only be based on those revenues which are generated from providing an ECS and an ECNS service.  In setting the boundaries in regard to what constitutes licensed activities for the purposes of determining gross revenue, the Authority must have regard to the definitions of an ECS and an ECNS service in the ECA.  
6.2.6 An ECS service is defined in section 1 of the ECA as  - 
" 'electronic communications service' means any service provided to the public, sections of the public, the State, or the subscribers to such service, which consists wholly or mainly of the conveyance by any means of electronic communications over an electronic communications network, but excludes broadcasting services."  [Our emphasis]
6.2.7 The definition of an ECS service must also be read in conjunction with the definition for electronic communications which is defined in section 1 of the ECA as –

" 'electronic communications' means the emission, transmission or reception of information, including without limitation, voice, sound, data, text, video, animation, visual images, moving images and pictures, signals or a combination thereof by means of magnetism, radio or other electromagnetic waves, optical, electro-magnetic systems or any agency of a like nature, whether with or without the aid of tangible conduct, but does not include content service"  [Our emphasis]
6.2.8 An ECNS service is defined in section 1 of the ECA as  -

" 'electronic communications network service' means a service whereby a person makes available an electronic communications network, whether by sale, lease or otherwise -
(a)
for that person’s own use for the provision of an electronic communications service or broadcasting service:
(b)
to another person for that other person’s use in the provision of an electronic communications service or broadcasting service; or
(c)
for resale to an electronic communications service licensee, broadcasting service licensee or any other service contemplated by this Act,
and "network services" is construed accordingly;"  [Our emphasis]
6.2.9 The definition of an ECNS service must also be read in conjunction with the definition for an "electronic communications network" which is defined in section 1 of the ECA as  -

" 'electronic communications network' means any system of electronic communications facilities (excluding subscriber equipment), including without limitation -
(a)
satellite systems:
(b)
fixed systems (circuit- and packet-switched);
(c)
mobile systems;
(d)
fibre optic cables (undersea and land-based);
(e)
electricity cable systems (to the extent used for electronic communications services); and
(f)
other transmission systems, used for conveyance of electronic communications;"
6.2.10 In the context of the statutory definitions for an ECS and an ECNS service, the Authority is only entitled to impose licence fees  -

6.2.10.1 in respect of an ECS service, on all those activities which consist in the emission, transmission or reception of voice or data signals from one point in a network to another.  In other words, it is only the activity of conveyance which is subject to licensing and in respect of which licence fees may be levied by the Authority.  In the case of a mobile cellular operator such as Cell C, all bearer services would fall within the licensed activity of providing an ECS service.  Any activity which falls outside the actual conveyance of signals or calls is an unlicensed activity and one in respect of which the Authority is not permitted to include in the definition for gross revenue; and

6.2.10.2 in respect of an ECNS service, on all those activities which consist in the making available of an electronic communications network as defined in section 1 of the ECA.  All other activities are unlicensed activities and the Authority is precluded from including such activities in the definition for gross revenue.

6.2.11 If one then has regard to the items which are included in the definition of "gross revenue" with reference to what constitutes a licensed and an unlicensed activity, Cell C suggests that the following amendments be made to the definition for "gross revenue" –

6.2.11.1 Services provided
The reference to services provided is extremely wide in application and includes within its ambit both licensed and unlicensed activities.  Sub-paragraph (a) of the definition for "gross revenue" must be amended to read –
"The provision of electronic communications network services, electronic communications services and/or broadcasting services."
6.2.11.2 Leasing of infrastructure
As only the leasing of electronic communications network facilities is a licensed activity if one has regard to the definition for an ECNS service, sub-paragraph (b) of the definition for gross revenue must be amended to read –
"The leasing of electronic communications network facilities."
6.2.11.3 Late Fees
It is not clear what the Authority intended to cover by this provision and Cell C requires the Authority to clarify this issue.  If this provision is intended to refer to interest on late payments then this should not be included in the definition of "gross revenue".  
6.2.11.4 Handsets and Sale of set top boxes
Handsets and set top boxes fall within the definition of subscriber equipment which is defined in section 1 of the ECA as -
"any device which is used by a subscriber to access, use or receive the services of a licensee referred to in Chapter 3 or the services of a person providing a service pursuant to a licence exemption, including without limitation, a telephone, regardless of technology such as IP (internet protocol) phones, mobile phones, publicly available phones; a handset, a computing device such as a personal digital assistant or a personal computer; a device for receiving a sound radio broadcasting service and a television; or other device or equipment, and any associated software."

Subscriber equipment is specifically excluded from the statutory definition of an "electronic communications network" and as such from the definition of an ECNS service.  As these activities are all unlicensed, the provision of handsets, set top boxes or of any other equipment which falls within the definition of subscriber equipment constitutes an unlicensed activity.  That this is so is evidenced by the fact that non-licensed entities such as Makro and Game are also able to derive revenue from handset sales and yet are not required to pay any portion thereof to the Authority.  In addition, the Handset Regulations specifically state that subscribers are free to obtain handsets from licensed and non licensed entities.
 By imposing licence fees on licensees for the provision of handsets and subscriber equipment in general, licensees will be placed at a significant competitive disadvantage as they will not be able to price their subscriber equipment products on the same basis as non-licensed entities whose subscriber equipment product offerings will be inevitably cheaper as they will not be burdened by the added cost of licence fees being imposed on their sales of such products. Further the discounts which mobile operators are able to leverage through the bulk buying of handsets and which play a significant role in determining handset consumer affordability will effectively be wiped out through the inclusion of handset revenues in the definition for "gross revenue".  In the circumstances, sub paragraphs (f) and (l) must be removed from the definition of gross revenue.

6.2.11.5 Income from Value Added Services
Cell C assumes that the term "value added services" is intended to mean services which are provided by licensees to subscribers and end users as an additional offering or value addition to their licensed services such as access to information services, travel services, tracking and locator services, ringtones, games and other mobile or 3G content which add to the overall appeal of the licensee's licensed activities.  In particular and as these services consist in the provision of content which is specifically excluded from the statutory definition of electronic communications, the Authority is prohibited from imposing licence fees for such services.  As value added services constitute unlicensed activities, sub-paragraph (h) must be removed from the definition of gross revenue.
6.2.11.6 Supplementary Services
Cell C assumes that the reference to supplementary services is intended to be a reference to all those services which a licensee provides to its end users or subscribers which are supplementary to the provision of a licensed service such as billing, call centre support, problem resolution, after sales support and maintenance services.  These services do not constitute licensed activities and as such sub-paragraph (i) must be removed from the definition of gross revenue.
6.2.11.7 Application Fees
Cell C does not know what the Authority was intending to cover in respect of this provision and requires the Authority to clarify what is meant by the reference to application fees.  If, application fees are intended to refer to fees which are paid to a licensee as part of the application process then such fees would be derived from activities which are administrative in nature and which constitute unlicensed activities.  Under such circumstances, sub-paragraph (m) must be removed from the definition of gross revenue.  If, however, the term "application fees" is intended to refer to service connection fees, then it would be permissible to include such fees in the definition for "gross revenue" as such fees would be derived from a licensed activity.  It is thus important for sub-paragraph (m) to be clarified. 
6.2.12 In order to ensure that only licensed activities are included within the definition of gross revenue, the words "including but not limited to" in the definition for gross revenue must be removed.  

6.2.13 The definition for "licensed activity" in the Notice must also be amended to read as follows –

" 'Licensed service' means the licensed provision of an electronic communications service, an electronic communications network service and/or a broadcasting service as defined in section 1 of the Electronic Communications Act 36 of 2005."
6.2.14 In addition, the Notice must be amended to provide that all ECS and ECNS services which take place outside the borders of South Africa, such as international roaming (i.e. all ECS services provided by foreign network operators to subscribers roaming on those networks) will not be taken into account for the purposes of determining gross revenue and are specifically excluded from the definition for gross revenue.
6.3 The definitions for "adjusted gross revenue", "allowable deductions" and regulation 5
6.3.1 Adjusted gross revenue constitutes the amount by which the 3% (three percent) rate in the case of individual licences is to be multiplied in order to determine the annual licence fee.  "Adjusted gross revenue" is defined in section 1 of the Notice as "the gross revenue less allowable deductions"  

6.3.2 Allowable deductions are defined as "the types and amounts of money that a licensee is allowed to deduct from the Gross Revenue prior to the calculation of the amount payable towards the recurring licence fee as provided in these regulations".
6.3.3 Regulation 5(1) of the Notice details the costs which ECS licensees are entitled to deduct from their gross revenue and provides for the deduction of the following  -

6.3.3.1 value added tax (VAT);

6.3.3.2 discounts granted in relation to revenue generated from licensed activities; and

6.3.3.3 interconnection charges.

6.3.4 Regulation 5(2) of the Notice details the costs which ECNS licensees are entitled to deduct from their gross revenue and provides for the deduction of the following -

6.3.4.1 value added tax (VAT);

6.3.4.2 discounts granted in relation to revenue generated from licensed activities;

6.3.4.3 facilities leasing charges; and

6.3.4.4 leased line costs.

6.3.5 The provisions of regulation 5 are under inclusive in that there are a number of items which should be included as allowable deductions under regulations 5(1) and 5(2) of the Notice.  Cell C has identified the following items which it believes should be included in regulation 5, namely -

6.3.5.1 Interconnection charges
In terms of regulation 5(1) of the Notice only ECS licensees are entitled to deduct interconnection charges from their gross revenue.  ECNS licensees should also be entitled to deduct interconnection charges where these constitute input costs and as such regulation 5(2) must be amended to include interconnection charges.  There is a further difficulty with the treatment of interconnection charges and that is in the absence of the promulgation of the interconnection regulations and a definitive determination from the Authority in respect of what licensed activities will constitute an ECS or an ECNS service with respect to interconnection, there will be a duplication of the payment of licence fees by licensees for the reasons detailed in paragraph 5.5 of this submission.
6.3.5.2 Facilities leasing and leased line costs
In terms of regulation 5(2) of the Notice only ECNS licensees are entitled to deduct facilities leasing and leased line costs from their gross revenue.  ECS licensees should be able to deduct all leased line costs and facilities leasing charges from their gross revenue.  Regulation 5(1) must accordingly be amended to include facilities leasing charges and leased line costs.  Our concerns with regard to the non promulgation of the facilities leasing regulations and the Authority's failure to definitely determine the licensed activities associated with an ECS and an ECNS service are also of application to facilities leasing. 
6.3.5.3 Bad debts
Cell C is currently entitled under its MCTS licence to deduct bad debts from its total annual invoiced revenue in respect of its provision of a MCTS service.  As bad debts are monies which licensees have not received payment for in respect of the provision of a licensed service, they too should be included as allowable deductions.  Regulations 5(1) and 5(2) must accordingly be amended to include bad debts.
6.3.5.4 Discounts
Although, discounts are included as allowable deductions in respect of regulation 5 (1) and 5 (2), regulation 5 (1) should be amended to provide for the deduction of commissions paid by Cell C to service providers and third party agents appointed to distribute and sell Cell C's ECS and ECNS services.  Commissions constitute a direct input cost which is incurred by Cell C in the provision of its ECS and ECNS services and as such it should be entitled to deduct the cost of commissions from its gross revenue.  Further, commissions are allowable deductions in terms of regulation 5(3) which details the deductions applicable to broadcasting services.  As commissions are allowed under regulation 5(3) and as there is essentially no difference between the payment of commissions in respect of a broadcasting service and an ECS or ECNS service as in each instance, they amount to direct input costs which are borne by a licensee in respect of the provision of a licensed service, there can be no justification for the different treatment accorded to broadcasters and ECS/ECNS licensees in respect of the deduction of commissions from gross revenue.  
6.3.5.5 Universal Service and Access Fund Subsidies
Licensees should also be entitled to deduct grants, subsidies and other funds received from the Universal Service and Access Fund as these subsidies should not be treated as revenue for the purposes of determining the "adjusted gross revenue".

6.3.5.6 Radio Spectrum Licence Fees

Regulations 5(1) and 5(2) must be amended to provide for the deduction by ECS and ECNS licensees of radio spectrum licence fees.
6.3.6 Input Costs

6.3.6.1 Of major concern to Cell C is that the Notice fails to take cognisance of the fact that the same services provided by an ECS licensee may also be provided by an ECNS licensee with the result that duplications in the payment of licence fees will occur.  By way of example, where an ECS licensee resells the services of an ECNS licensee to its subscribers that ECS licensee is required in terms of the definition for gross revenue to pay licence fees on any direct input costs which it pays to the ECNS licensee in obtaining such services for resell from the ECNS licensee.  The ECNS licensee is also required in terms of the definition for gross revenue in regulation 1 of the Notice to pay licence fees on the revenues derived by it from its provision of resale services to ECS licensees.  As both the ECS and ECNS licensee are not entitled to deduct these costs from gross revenue (as defined in the Notice), this amounts to a double payment.  In order to avoid such a consequence, ECS licensees should be authorised to deduct all input costs paid to another ECNS licensee for the resale of an ECNS service.  ECS licensees should, however, still be required to make payment of the revenues which they derive from the resale of the ECNS services to their end users or subscribers.  

6.3.6.2 The licence fee framework also fails to take into account that licensees whose existing licences were vertically integrated thereby allowing for the provision of both services and network infrastructure under one licence will now be separated into two separately licensed activities, namely the provision of ECS services and ECNS services.  This factor together with the Authority's failure to precisely detail which licensed activities are to be provided under an ECS licence and under an ECNS licence when viewed in the context of the Notice will result in licensees paying revenue twice on the same licensed activity.  In order to avoid such a consequence, regulation 5 of the Notice must be amended to provide for the deduction of any transfer costs which constitute input costs incurred by one licensed division in respect of another licensed division of the same licensee (i.e. input costs incurred by a licensee in providing ECNS services through its ECNS division to its ECS division).  Such a requirement is furthermore essential from an accounting perspective as an obligation to maintain a separation for accounting purposes is only capable of being imposed by the Authority on licensees found to have significant market power in terms of section 67(7)(f) of the ECA.
6.3.7 As the consequence of the double payment is not unique to the resale of licensed services but will occur whenever a facility or service component is obtained by an ECS licensee from an ECNS licensee and where a licensee provides service inputs to itself, the Notice should give proper effect to the following general principles, namely –

6.3.7.1 no licence fee will be payable where the same revenue is paid in respect of the same transaction or activity by an ECS and ECNS licensee.  In other words, the Notice must be drafted in a manner which ensures that there is no duplication of the component amounts which make up a licensee's annual licence fee payments and that licence fees are not paid on the same revenue twice; and

6.3.7.2 ECS licensees must be entitled to deduct any input costs which they pay to an ECNS licensee and which are included as part of the ECNS licensee's gross revenue for the purposes of making payment of its annual licence fees.  In this regard, the definition of "allowable deductions" and the provisions of regulation 5 must be amended to include direct ECS and ECNS input costs that are charged to the licencee by other licencees to avoid licence fees being earned twice.
6.3.8 By setting a general principle in the Notice that licensees should not be required to pay licence fees on any gross revenue item more than once, the Notice will also have a built in safe guard against the passing on of licence fees not only between licensees but also to consumers in the form of increased retail service and product charges.  This practice is to be avoided as it will substantially increase the already high retail telecommunications costs which will ultimately have to be borne by the consumer.

7 the high administrative fees
7.1 The fees which will be payable for applications/registrations, amendments, transfers and renewals of individual and class licences are detailed in Schedule 1 of the Notice.
7.2 It is recorded in Schedule 1 that the initial application fees for individual licences will be "as specified in ITA."  Although, it appears that this administrative fee will only be payable in respect of new licences issued by the Authority in terms of Chapter 3 of the ECA, Cell C believes that in the interests of legal certainty that it should be recorded in Schedule 1 that this provision is only of application to new licences and is not of application to converted licences.  

7.3 It is proposed in Schedule 1 that the administrative fee which will be payable for individual licence amendments be set at 60% (sixty percent) of the application fee "applicable at time of submission of renewal."  The concerns raised by Cell C in respect of whether the initial application fees are applicable to new licences issued in terms of Chapter 3 or whether they are applicable to both new licences and to existing licences converted in terms of Chapter 15 of the ECA is also of relevance to the proposed payment methodology in respect of licence renewals.  If this methodology is to be of application to converted licences then 2 (two) difficulties immediately arise.  Firstly, the payment methodology is incapable of being meaningfully enforced in respect of those licensees who were not required to pay a fixed licence fee for the grant of their existing licences.  Secondly, the application of the methodology will be discriminatory in effect in that it will substantially favour those existing licensees who paid negligible application fees for their licences such as VANS licensees who were only required to pay R 5636.86 as an application fee for their VANS licences.  
7.4 Given the various difficulties associated with the payment formula for individual licence renewals and the fact that renewal fees will not be uniform for all licensees, Cell C is of the view that Schedule 1 should be amended to reflect that a flat rate will be payable for individual licence renewals.
7.5 In general, the administration fees detailed in Schedule 1 for individual licences are extremely high when viewed in the context of the increase in the annual licence fees which will be of application to most existing licensees. Cell C accordingly believes that the Authority has failed to adhere to its own guiding principle when establishing the proposed licensing framework.  This principle being that at a minimum, licence fees need to cover the cost of regulating the market.
  This is particularly so, if one has regard to the fact that the administrative attendances associated with the various applications are not particularly onerous.  By way of example, renewals of individual licences are not subject to any form of public process
 and individual licence transfers will only entail a public process where the Authority elects to hold public hearings
.
7.6 There also seems to be little if no justification for the discrepancy between the administrative fees applicable to the processing of individual and class applications.  This is particularly so where there is no difference in the number of attendances associated with an individual licence application and a class licence application.
  Accordingly, Cell C submits that for the administrative fees to be reasonable and proportionate to the actual attendances associated with a particular application that where the same amount of work is performed in respect of the processing of an individual and a class licence application that the fees which are payable for class licences should be applicable.  The Notice should thus be amended to record that a flat rate of R10 000.00 will be payable for individual licence renewals and that an amount of R10 000.00 will be payable where the Authority elects not to conduct a public process in respect of the transfer of an individual licence.
8 Non Compliance with section 93 (1) of the ECA
8.1 The process which the Authority is obliged to follow in respect of the conversion of existing licences issued under the Telecommunications Act  is detailed in Chapter 15 of the ECA.

8.2 In terms of section 93(1) of the ECA, the Authority is required to convert all existing licences by granting one or more new licences that comply with the ECA on no less favourable terms.  This requirement is subject to limited exceptions which can be summarised as follows –

8.2.1 The circumstances under which additional obligations may be imposed on existing licensees

Section 93(4)(b) provides as follows – 

"As part of the conversion process, the Authority may grant rights and impose obligations on the licensee, in order to ensure that the existing licenses comply with this Act including the continuation of any obligations imposed upon existing licensees by virtue of a previous determination.  Such obligations remain in force until such time as the Authority completes a review in terms of section 67(8)."

Section 93(4)(b) thus empowers the Authority to only impose additional obligations on existing licensees in order to ensure compliance with the ECA and specifically empowers the Authority to impose pro-competitive obligations on licensees who wield significant market power in terms of section 67 of the ECA.  

8.2.2 The exclusion of monopoly or exclusionary rights

Sections 93 (7) and 93 (8) provide as follows –

"s93(7)
The Authority may not grant or include in any licence converted in terms of this Chapter any monopoly or exclusionary rights in any network or service contemplated by this Act or the related legislation."

"s93(8)
Any monopoly or exclusive rights existing by virtue of the related legislation, the IBA Act, the Sentech Act or the Telecommunications Act is null and void, but radio frequency spectrum that is assigned by the Authority to a licence holder is not considered a monopoly or exclusionary rights under this subsection."

Sections 93(7) and 93(8) thus preclude the Authority from including any monopolistic or exclusionary privileges in any converted licence.  

8.2.3 The circumstances under which less favourable terms may be imposed on existing licensees

Section 8(3) which provides that –

"The Authority may prescribe additional terms and conditions that may be applied to any individual licence or class licence taking into account the provisions of Chapter 10".

Section 9(6)(b) which provides that –

"Whenever the Authority grants an individual licence, the Authority …….may impose such additional terms and conditions as may be prescribed in terms of section 8(3)."
The Authority may also impose less favourable conditions on existing licensees with their consent.  In particular section 9(7) of the ECA specifically permits the Authority to impose additional obligations on licensees who voluntarily agree to the imposition of special obligations as part of their licence terms and conditions.  

Due to the fact that the Authority is still to complete, its market review in terms of sections 67(4)(b) read with section 67(6) which is a pre-requisite to the imposition of additional obligations in terms of Chapter 10 of the ECA, sections 8(3) and 9(6)(b) are not of application to the licence conversion process.

8.3 Section 93(1) of the ECA does not give the Authority the right to reduce Cell C's existing licence rights under its MCTS licence when converting such licence into an individual ECS licence, an individual ECNS licence and into separate radio frequency licences.  This is particularly so, if one has regard to the fact that none of the exceptions to section 93(1) and which are detailed in paragraphs 8.2.1, 8.2.2 and 8.2.3 above are applicable to Cell C.  

8.4 At the industry media briefing held by the Authority on 30 May 2008 on the conversion process, the Authority stated that in line with the so called 'thin licence' approach adopted by the Authority to the conversion of licences that the licence fee regulations would constitute a part of the licence terms and conditions applicable to those existing licences converted in terms of Chapter 15 of the ECA.  As the Notice is intended to constitute a part of the terms and conditions of Cell C's individual ECS and ECNS licence, the Authority is required to ensure that the provisions of the Notice do not render Cell C's converted licences on less favourable terms.  Cell C is of the view that the following aspects of the Notice are contrary to the provisions of section 93 (1) in that they reduce Cell C's existing licence rights and will thus render its converted licence on less favourable terms than those contained in its MCTS licence, namely –
8.4.1 certain licensees will be placed at a significant disadvantage by the provisions of the Notice.  This arises as a direct result of the Authority's failure to give effect to section 93(1) by ensuring that when setting the percentage rate for the calculation of the annual licence fee that this is set at the lowest rate applicable to existing licensees.  The lowest percentage rates paid to the Authority by  existing licensees are those paid by Telkom, Neotel and the VANS licensees as all of these licensees are required to pay 0.1% (zero point one percent) of their annual invoiced revenue to the Authority as annual licence fees.  The increase in Neotel's, Telkom's and certain VANS licencees'
 percentage rates from 0.1% (zero point one percent) to 3% (three percent) is contrary to section 93(1) of the ECA.  It is furthermore discriminatory for certain industry players to be significantly disadvantaged.  It is for this reason and for the reasons detailed in paragraph 4.8.4 of this submission that Cell C proposes that a percentage rate of 0.35% (zero point three five percent) be set for the calculation of annual licence fees; and
8.4.2 the effects of the increase referred to in paragraph 8.4.1 are made even more acute by the wide definition of "gross revenue" and the limited application of "allowable deductions".  Most existing licensees have been required to calculate their annual licence fee payments based on their total invoiced revenue (less discounts, VAT, bad debts and other indirect taxes) derived from their licensed activities.  This is what is commonly understood to mean net operational income.  The definition of gross revenue and the treatment of allowable deductions in regulation 5 significantly widen the revenue pool for the purposes of calculating the annual licence fee.  As such, the definition of "gross revenue" and the provisions of regulation 5 render all existing licenses on less favourable terms in contravention of section 93(1) of the ECA.  In order to ensure that there is compliance with the ECA and that certain existing licensees are not unduly discriminated against, Cell C proposes that the annual licence fee be based on net operational income.
9 General concerns
9.1 Cell C would like to draw the following general concerns to the attention of the Authority, namely –

9.2 Regulation 3 (3)(b) – Application and Exemptions

Regulation 3(3)(b) provides that the administrative fees will be increased by the Consumer Price Index (CPI) or by such percentage as may be determined by the Authority.  For the sake of certainty and in order to assist licensees with the future projections and business plans, Cell C believes that the administrative fees should only be increased with reference to the CPI.  In the circumstances, the words "or such other percentage as the Authority determines" must be removed from regulation 3(3)(b).
9.3 Regulation 4 – Payment of Fees
Regulation 4 must be amended to specifically deal with instances where licensees have paid amounts in excess of the amount due to the Authority as annual licence fees.  In this regard, the Authority should be required to refund all such amounts to the affected licensee immediately on receipt of the licensee's audited financial statements in proof of the over payment.  The interest rates which are applicable to licensees for late payments in regulations 6 and 7(2)(a) of the Notice should also be of application to the Authority where it fails to refund an over payment immediately upon receipt of proof thereof.  In addition, it should not be an offence not to comply with regulation 4(1)(c) as provided for in regulation 7(2)(a) as it would be inappropriate if such a provision were to be of application to the Authority in the event that it fails to refund any over payment to a licensee.
9.4 Contraventions and Penalties

9.4.1 Regulation 7(1) provides that where a payment for an annual licence fee is overdue by more than 21 (twenty one) days, a late payment penalty of 25% (twenty five) percent of the capital amount due is payable in addition to the over payment.  Cell C believes that this provision is unreasonable and excessive in light of the interest penalties applicable to late payments in terms of regulation 6 and the right which the Authority has to revoke the applicable licence where a licensee fails to make payment of its licence fees.  In the circumstances, regulation 7(1) must be removed from the Notice.  Cell C further notes that the Universal Service and Access Fund Regulations also provide for a late payment penalty of 25% (twenty five) percent.
  The concerns raised by Cell C in respect of regulation 7(1) of the Notice and which are detailed above are also applicable to the same provision in the Universal Service and Access Fund Regulations.  Further as the 25% (twenty five) percent payment provision in the Universal Service and Access Fund Regulations was never made available for public comment, Cell C reserves all of its rights in respect of this provision in the Universal Service and Access Fund Regulations.
9.4.2 Cell C notes that it will be an offence in terms of regulation 7(2)(a) of the Notice for a licensee not to comply with regulation 5 which deals with allowable deductions.  Persons who contravene regulation 7(2)(a) will be liable to pay a fine of R1 million.  The Notice in its present format is substantially deficient in its treatment of allowable deductions and unless, amendments are made to the Notice to cater for Cell C's various concerns in respect of the treatment of allowable deductions, Cell C believes that regulation 7(2)(a) is substantially unreasonable.
9.4.3  The definition for "Fees" in section 1 of the Notice should be amended to read as follows –
" 'Fees' means the applicable fees as set out in Schedules 1 and 2."
10 CONCLUSION

10.1 Cell C would like to thank the Authority for this opportunity to provide its comments on the Notice.  The manner in which licence fees are finally determined and applied by the Authority will have a major and significant impact not only on the continued viability and sustainability of licensees but on competition generally within the sector.  As the high cost of telecommunications has plagued development not only in the sector but also the wider economy, the Authority must seize this opportunity to ensure that a fair and reasonable licence fee framework is put in place for the benefit of industry players, the communications sector and consumers.  Cell C thus urges the Authority to give serious consideration to the various concerns raised by Cell C and to make the necessary amendments to the Notice in order to give effect to such concerns.
10.2 At a minimum, Cell C is of the view that the following factors must be addressed in the Notice –
10.2.1 a policy document which details in a transparent and open manner the Authority's operating costs in regulating the communications sector, its funding sources and the manner in which funds are allocated from such sources together with a detailed rationale for its proposed licence fee framework should be published for public comment as a first initial step and as a means of deriving proper input for its formulation of the licence fee regulations.  Alternatively, the Authority should give serious consideration to the holding of an inquiry in terms of section 4B(1)(b) of the ICASA Act in respect of licence fees prior to publishing any draft licence fee regulations for public comment;
10.2.2 the annual licence fees for individual ECS and ECNS licences must be set at 0.35% (zero point three five percent) of net operational income;
10.2.3 the Authority must clearly identify in the Notice those activities which fall within the licensed activity of providing an ECS service and those activities which fall within the licensed activity of providing an ECNS service as means of ensuring that licence fees are not paid on the same revenue items twice.  Without derogating from our comments on this issue in paragraph 6.2 of this submission, Cell C is particularly concerned that revenues generated from unlicensed activities such as handset and other subscriber equipment sales have been included within the definition for "gross revenue"; 
10.2.4 the definition of "gross revenue" must be amended to only include licensed activities within its ambit;
10.2.5 the deductions provided for in regulation 5 of the Notice must be amended to provide that both ECS and ECNS licensees are entitled to deduct interconnection charges, facilities leasing charges, leased line charges, bad debts and commissions from their gross revenue;
10.2.6 regulation 5 of the Notice must be amended to provide for the deduction of any input costs and which are included as part of another licensee's gross revenue for the purposes of making payment of its annual licence fees;
10.2.7 regulation 5 of the Notice must be amended to provide for the deduction of any transfer costs which constitute input costs incurred by one licensed division in respect of another licensed division of the same licensee (i.e. input costs incurred by a licensee in providing ECNS services through its ECNS division to its ECS division);
10.2.8 the administrative charges must be substantially revised so that they are reasonable and reflective of the Authority's actual administrative costs associated with the underlying administrative activity;
10.2.9 all fixed licence fees which were payable by existing licensees in terms of licences issued under the the Telecommunications Act must no longer be of application and a recordal to this effect should be included in the Notice; and

10.2.10 the Authority must ensure that proper effect is given to the dictates of section 93(1) of the ECA and that there is no discrimination against existing licensees under the licence fee framework detailed in the Notice.
10.3 We trust that these submissions will be of assistance to the Authority in reviewing the Notice and that the Authority will take Cell C’s comments regarding this very important process into account in finalising the Notice.









� Notice 1305 of 2008 published in Government Gazette No 31542 dated 24 October 2008. 


� Section 3(1)(e) of the ECA provides that – "The Minister may make policies on matters of national policy applicable to the ICT sector, consistent with the objects of this Act and of the related legislation in relation to guidelines for the determination by the Authority of licence fees associated with the award of the licences contemplated in � HYPERLINK "http://search.sabinet.co.za/netlawpdf/netlaw/ELECTRONIC%20COMMUNICATIONS%20ACT,%202005.htm" \l "chapter3" �Chapter 3�, including incentives that may apply to individual licences where the applicant makes binding commitments to construct electronic communications networks and provide electronic communications services in rural and under-serviced areas of the Republic."  Where the Minister makes a policy in terms of section 3(1)(e) of the ECA, she is authorised to issue policy directions to the Authority in terms of section 3(2) of the ECA.  The Minister is furthermore required to consult with the Authority on all policy directions issued by her in terms of regulation 3(2) and to publish the same in the Government Gazette for comment.


� Section 4B(1)(b) of the ICASA Act authorises the Authority to conduct an inquiry into any matter with regard to regulations and guidelines made in terms of the ICASA Act or the ECA.


� See:	Commissioner of Customs & Excise v Tayob 2002 (6) SA 86 (T) at 93C-D; The Master v I L Back & Co Ltd 1983 (1) SA 986 (A) at 1000H and City Treasurer and Rates Collector, Newcastle Town Council v Shaikjee and Others 1983 (1) SA 506 (N) at 507F – H.


� See Executive Council, Western Cape Legislature, and Others v President of the Republic of South Africa and Others 1995 (4) SA 877 (CC) at paras 62 – 63 and Doctors for Life International v Speaker of the National Assembly and Others 2006 (6) SA 416 (CC) at paras 208 – 209.


� Section 15 (1) of the ICASA Act provides that – "The Authority is financed from money appropriated by Parliament."  Section 15(3) of the ICASA Act further provides – "All revenue received by the Authority in a manner other than in accordance with subsection (1) must be paid into the National Revenue Fund within 30 days after receipt of such revenue."


� See article titled 'Matsepe-Casaburri gives up the fight' published in the Business Day on 24 November 2008.





� The draft specific licence terms and conditions in respect of Cell C's individual ECS and ECNS licences which were published in Notice 793 of 2008 in Government Gazette No 31177 dated 24 June 2008 impose an obligation on Cell C to pay the balance due in respect of the fixed licence fee provided for in Cell C's MCTS licence.


� Section 93 (7) of the ECA provides that – "The Authority may not grant or include in any licence converted in terms of this Chapter any monopoly or exclusionary rights in any network or service contemplated by this Act or the related legislation."


� Schedule 1 of the Notice.


� Cell C, MTN, Vodacom, Neotel and Sentech were all required to pay substantial fixed licence fees for the licences issued to them under the Telecommunications Act.


� Chapter 4, “Licence Fee Practices:  Historical Perspectives and New Trends,” ITU Trends in Telecommunications Reform – 2004/05:  Licensing in an Era of Convergence (Geneva:  ITU, 2004).  The authors of Chapter 4 are Lynne Dorward and Clayton Rogers.


� In its tax proposals for the 2005/2006 budget, the following was stated by Treasury – "Internationally, a clear trend is emerging towards reduced taxation … for business income.  Corporates tax rate reductions have been implemented in many countries, motivated by the imperative of competing for scarce foreign direct investment, minimising incentives for tax avoidance and reducing distortions due to the imposition of high taxes."


� These policy objectives are the same as those detailed in the Notice.


� GSM Association November 2007 Report titled "Licensing for Growth-Reforming the licensing of Mobile Operators in Developing Countries."


� http://ec.europa.eu/information_society/topics/telecoms/regulatory/new_rf/documents.


� "Licence Fee Income" is defined in clause 1.32 of Cell C's MCTS licence as -"the total annual invoiced revenue of the Licensee (less discounts, value added tax and other indirect taxes) derived from customers for the provision to them of any aspect of the Service, less net Interconnect Fees and Charges and bad debts incurred and as provided for in terms of the Income Tax Act No 58 of 1962."


� Clause 7.2.4 of Cell C's MCTS licence.


� The draft specific licence terms and conditions in respect of Cell C's individual ECS and ECNS licences which were published in Notice 793 of 2008 in Government Gazette No 31177 dated 24 June 2008 impose an obligation on Cell C to pay the balance due in respect of the fixed licence fee provided for in Cell C's MCTS licence.


� Regulations in respect of Prescribed Annual Contributions of Licensees to the Universal Service and Access Fund published in Notice 1270 of 2008 in Government Gazette No 31499 dated 10 October 2008.


� Paragraph IV on page 6 under the heading "Licence fee framework".


� Paragraph V on page 6 of the Notice.


� Paragraph VI on page 6 of the Notice.


� Section 2 (c) of the ECA.


� Section 2 (d) of the ECA.


� Section 2 (f) of the ECA.


� Section 2 (h) of the ECA.


� Section 2 (i) of the ECA.


� Section 2 (m) of the ECA.


� Section 2 (n) of the ECA.


� Section 2 (p) of the ECA.


� Regulation 4 to Schedule 3 of the Regulations regarding Standard Terms and Conditions for Individual Licences published under Notice 1138 of 2007 in Government Gazette No 30530 dated 30 November 2007 and regulation 4 of the Regulations regarding Standard Terms and Conditions for Class Licences published under Notice 1122 of 2007 in Government Gazette No 30512 dated 23 November 2007.


� Regulation 13 to Schedule 3 of the Regulations regarding Standard Terms and Conditions for Individual Licences published under Notice 1138 of 2007 in Government Gazette No 30530 dated 30 November 2007.  The same provision is also imposed on individual ECNS licensees


� Annexure C to the Regulations regarding Standard Terms and Conditions for Class Licences published under Notice 1122 of 2007 in Government Gazette No 30512 dated 23 November 2007.  The same provision is also applicable to class ECS licensees.


� Paragraph II under the heading titled "Licence Fee Framework" on page 6 of the Notice.


� The licence term for an individual ECS licence is 15 (fifteen) years as per regulation 5 to Schedule 3 of the Regulations regarding Standard Terms and Conditions for Individual Licences published under Notice 1138 of 2007 in Government Gazette No 30530 dated 30 November 2007.


� The licence term for an individual ECNS licence is 20 (twenty) years as per regulation 5 to Schedule 2 of the Regulations regarding Standard Terms and Conditions for Individual Licences published under Notice 1138 of 2007 in Government Gazette No 30530 dated 30 November 2007.


� Regulation 5 to Schedule 3 of the Regulations regarding Standard Terms and Conditions for Class Licences published under Notice 1122 of 2007 in Government Gazette No 30512 dated 23 November 2007.


� This is the rationale for the licensing of ECS and ECNS services as both services make use of scare numbering resources and the radio frequency spectrum.


� Regulations on Handset Subsidy published in Notice 751 of 2008 of Government Gazette No 31156 dated 17 June 2008.


� Paragraph IV under the heading titled "Licence Fee Framework" on page 6 of the Notice.


� In terms of the Regulations regarding the Processes and Procedures for Applications for an Individual Licence to provide ECNS, ECS and Broadcasting Services and for Temporary Special Authorisations published under Notice 398 of 2008 in Government Gazette No 30916 dated 30 March 2008, a prescribed form must be submitted to the Authority in respect of the renewal of an individual licence.  Other than the consideration of the appliaction, meetings with the licensees and the exchange of correspondence with the licensee, there is no other administrative activity associated with the renewal of an individual licence.


� In terms of the Regulations regarding the Processes and Procedures for applications for an individual licence to provide ECNS, ECS and Broadcasting Services and for Temporary Special Authorisations published under Notice 398 of 2008 in Government Gazette No 30916 dated 30 March 2008, a prescribed form must be completed and submitted to the Authority for the transfer of an individual licence and only where the Authority is of the opinion that it is in interests of procedural fairness, may the Authority elect to take any or all of the following steps –(i) publish the transfer application in the Government Gazette; (ii) invite interested persons to submit written representations; and (iii) conduct public hearings.


� This will probably be the case with licence renewals which are not subject to any public process and to individual licence transfers where the Authority elects not to invoke a public process.


� VANS licensees who have been earmarked to receive individual ECS licences will be subject to an increase from 0.1% to 3% in the annual licence fees payable by them to the Authority.


� Regulation 4(8) of the Universal Service and Access Fund Regulations published under Notice 1270 of 2008 in Government Gazette No 31499 dated 10 October 2008.






