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FOUNDING AFFIDAVIT

I, the undersigned

IVY MATSEPE-CASABURRI
do hereby make oath and state that:

1. I am the Applicant and located at Nkululeko House, iParioli Office Park, 399 Duncan Street, Hatfield, Pretoria.

1.1. 
The facts contained herein are, unless the context otherwise indicates, within my own personal knowledge and are to the best of my knowledge and belief both true and correct.

1.2. 
Any legal submissions that are made by me are made on the advice of my legal representatives.

2. The first respondent is the CHAIRPERSON OF THE COUNCIL OF THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA, who is cited herein by virtue of the provisions of the Uniform Rule of Court 53(1). The Independent Communications Authority of South Africa (“ICASA”) is a juristic person, established in terms of section 3 of the Independent Communications Authority of South Africa Act 13 of 2000 (the “ICASA Act”). ICASA acts through the Council referred to in section 5 of the ICASA Act. The first respondent’s offices are located within the jurisdiction of this Honourable Court at Block A, Pinmill Farm, 164 Katherine Street, Sandton, Gauteng.
3. The second respondent is the INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA, a juristic person established in terms of section 3 of the ICASA Act. The second respondent’s offices are located within the jurisdiction of this Honourable Court at Block A, Pinmill Farm, 164 Katherine Street, Sandton, Gauteng.

4. The third respondent is ALTECH AUTOPAGE CELLULAR (PTY) LTD (“Altech”), a company duly registered in and incorporated in accordance with the relevant laws of the Republic of South Africa under registration number 1993/06786/07, with its head office at 2 Augrabies Road, Waterfall Park, Bekker Road, Midrand.

5. The third respondent is being cited as they have an interest in the matter, however, no relief is being sought against them to the extent that they do not oppose this application. 

OVERVIEW OF THIS APPLICATION

6. Altech is a holder of a value added network service (“VANS”) licence issued under the Telecommunications Act, No. 103 of 1996 (“the TA”). A copy of the licence is annexed hereto marked “MC1”. 

7. The TA has been replaced by the Electronic Communications Act, No. 36 of 2005 (“the ECA”) and Altech contends that it has the right in terms of the transitional provisions contained in the ECA to have its VANS licence automatically converted into both an individual electronic communications service (“I-ECS”) licence and an individual electronic communications network service (“I-ECNS”) licence.
8. Altech has approached the court for a declaratory order that paragraph 3 of the policies and policy directions drafted in terms of section 3(1) and (2) of the ECA is of no force and effect on the grounds that it is ultra vires section 3(3) of the ECA and/or was issued in circumstances where there has not been proper compliance with section 3(5) (a) of the ECA.

9. Altech also sought to review and set aside paragraph 3 of the ministerial policy directions on the grounds that it is ultra vires section 3(3) of the ECA and/or was issued in circumstances where there has not been proper compliance with section 3( 5)(a) of the ECA.

10. Because the above prayers were sought more than 180 days after the event, Altech sought an order in terms of section 9(1) of the Promotion of Administrative Justice Act, No. 3 of 2000 (PAJA) to extend the period referred to in section 7(1) of PAJA. 

11. Altech further sought:

11.1. To review and set aside the decision of ICASA not to convert Altech’s VANS licence into an I-ECNS and an I-ECS in terms of section 92 and 93 of the ECA.
11.2. To set aside the decision of ICASA that Altech was obliged and required to apply for an I-ECNS licence. 

11.3. To set aside the decision of ICASA that Altech was required to participate in a competitive process pursuant to which ICASA will select those VANS licensees that will be granted the right to acquire an I-ECNS licence.  

11.4. To persuade the court to substitute its own decision for the decisions of ICASA and/or to direct ICASA to issue the I-ECNS and I-ECS licences to Altech. 
12. A copy of the notice of motion is annexed hereto as “MC2”.
13. Judgment was handed down on the 29th August 2008, a copy of which is annexed hereto marked “MC3”,  in which the court ordered that:

13.1. In terms of Section 9(1) of the PAJA, the 180 day period referred to in Section 7(1) of the said Act is extended until the date on which this application was launched;
13.2. It is declared that paragraph 3 of the Ministerial Policies and Policy Directions published in Government Gazette No. 30308 of 17 September 2007 and drafted in terms of Section 3 of the ECA, is ultra vires and of no force or effect;

13.3. Paragraph 3 of the aforesaid Ministerial Policies and Policy Directions is therefore hereby reviewed and set aside;

13.4. The decisions of ICASA to the effect that ICASA is not obliged to convert Altech’s VANS licence into an I-ECS licence as well as an I-ECNS licence in terms of Sections 92 and 93 of the ECA and that Altech must apply for an I-ECNS licence and must do so by way of participation in a competitive process pursuant to which ICASA will select those value-added network services licensees who will be granted the right to acquire an I-ECNS licence, are hereby reviewed and set aside;

13.5. It is declared that Altech was entitled to self-provide its own telecommunications facilities with effect from 1 February 2005;

13.6. It is declared that clause 1.1(b) of the VANS licence issued to Altech by ICASA on 18 August 2005 to the extent that it purports to deprive Altech of its entitlement to self-provide telecommunications facilities is of no force or effect;

13.7. ICASA and the Minister are jointly and severally ordered to pay Altech’s costs of this application including those costs reserved in terms of Part A of the Applicant’s Notice of Motion, such costs to include the costs of two counsel.

14. ICASA issued a notice in the Government Gazette No. 31399 dated 5th September 2008. This notice states that ICASA is ready to issue converted licences to Licensees that complied with Government Gazette No. 21968 dated 30 August 2006 and as amended by Notice 1257 of Government Gazette No. 30352 dated 4 October 2007.
15. The notice further states that I-ECS and I-ECNS licensees listed in Schedule A must collect their licences from 22-30 September 2008. A copy of the Government Gazette Notice 1121 dated 5th September 2008 is annexed hereto marked “MC4”.

16. A notice of leave to appeal was lodged against the judgment on the 19th September 2008 which appeal is still pending. A copy of the notice is annexed hereto marked “MC5”.
17. The grounds of appeal are as follows:

17.1. The Learned Judge erred in setting aside paragraph 3 of the Ministerial Policies and Policy Directions;

17.2. The Learned Judge should have only set aside paragraph 3 of the Ministerial Policies and Policy Directions to the extent that that paragraph purported to regulate the conversion process (Chapter 15);

17.3. The Learned Judge erred in setting aside paragraph 3 to the extent that that paragraph regulated new licences;

17.4. The Learned Judge should have set aside paragraph 3 to the extent that it was ultra vires and should have referred it back to the third respondent (the Minister) to rectify the unlawful part;

17.5. The Learned Judge erred in declaring that the applicant was entitled to self provide its own telecommunication facilities with effect from 1 February 2005;

17.6. The Learned Judge erred in making the above declaration without declaring the May 2005 Regulations unlawful. In fact, to this extent, the Learned Judge ventured into the area of policy making contrary to section 5 read with section 96 of the TA which empowers the Minister to make regulations. The effect of the Learned Judge’s Judgment is that he has defined the scope and content of the “managed liberalization policy” which is greatly contested in the market. This is a violation of the separation of powers principle; and

17.7. The Learned Judge erred in finding that the Ministerial Policies and Policy Directions were administrative action in terms of PAJA. Consequently, the Learned Judge erred in granting the extension of the period in terms of section 9(1) of PAJA.

18. ICASA withdrew its Notice in Government Gazette No. 31399 of 5 September 2008 with Government Gazette Notice 1243 dated 3rd October 2008. A copy of this notice is annexed hereto marked “MC6”.

19. The notice withdrew the earlier notice and stated that ICASA will in due course issue a further notice in respect of the Licence Conversion Process.

20. ICASA received a letter from Altech dated 3rd October 2008 demanding that the I-ECS and I-ECNS licences be issued to Altech forthwith, in accordance with the decision of ICASA as recorded in the Government Notice 1121. A copy of this letter is annexed hereto marked “MC7”.
21. The basis of Altech’s demand is that the leave to appeal makes it plain that:

21.1. I have not applied for Leave to Appeal against the order in the High Court Judgment striking down paragraph 3 of the Ministerial Policy Directions to the extent that paragraph 3 regulates the conversion process as opposed to the grant of new licences;

21.2. I have not applied for Leave to Appeal against the order in the High Court reviewing and setting aside ICASA’s decision that it was not obliged to convert Altech’s VANS licence into an I-ECS licence and an I-ECNS licence in terms of Section 92 and 93 of the ECA;
21.3. I have not applied for Leave to Appeal against the order in the High Court Judgment declaring that Altech was entitled to self-provide its own telecommunication facilities with effect from 1 February 2005; and

21.4. I have not applied for Leave to Appeal against the order in the High Court Judgment declaring that Altech’s VANS licence is ultra vires to the extent that it purports to exclude Altech’s right to self-provide.

22. Altech in the above letter then reasons that because the above orders were not appealed against it is not stayed and therefore ICASA is entitled to decide on the way forward regarding the conversion process.

23. Altech is incorrect in its summary of my grounds of appeal, as can be seen from my notice of leave to appeal. The two orders not appealed against is the decisions of ICASA that was reviewed and set aside as well as the order declaring parts of Altech’s licence to be ultra vires. I will deal with these orders later.
24. Altech is also incorrect in stating that ICASA was functus officio. Further argument in this regard will be advanced in court.

25. I was informed that because of Altech’s letter, ICASA is of the view that it has no choice but to issue an I-ECNS licence to Altech, in order to avoid being in contempt of court. 
26. Section 41(3) of the Constitution of South Africa No. 108 of 1996 (“the Constitution”) provides that:

“An organ of state involved in an intergovernmental dispute must make every reasonable effort to settle the dispute by means of mechanisms and procedures provided for that purpose, and must exhaust all other remedies before it approaches a court to resolve the dispute.”

27. In an endeavour to try and resolve this issue without instituting legal proceedings, my Department met with ICASA on the 9th October 2008, to find a way forward. The meeting was attended from ICASA by Paris Mashile, the Chairperson, Councillor Jacobus Van Rooyen, Edmund Baloyi, Advisor to the Chairperson and from the Department by Norman Munzhelele, acting Deputy Director-General and Alf Wiltz, Legal Adviser. ICASA indicated that although ICASA realized that not appealing will have a negative impact on my appeal, ICASA has nevertheless decided not to appeal the orders against it. ICASA was aware that not appealing places it in a position that it may face contempt of court if it did not comply with the orders. However, on advice ICASA had decided not to appeal against the orders against it. In those circumstances ICASA was obliged to implement the decision of the court unless there was a court order directing it not to do so. 
28. ICASA is an independent body and I am in law obliged to respect ICASA’s decisions even if I do not agree with them. 

29. In those circumstances I had no other alternative but to institute these proceedings. 
DECLARATOR

30. In dealing with the order for the declarator, I will provide the Court with a brief background to the telecommunications industry as this will assist in clarifying the issues. In doing so I will deal with managed liberalization and the rights of VANS licensees. I will then also deal with the two orders not appealed against and its effect on the appeal.
Managed Liberalization

31. The South African telecommunications industry has been and is characterized by progressive and managed liberalization that was incorporated into the TA. This managed liberalization involved exclusivity granted to Telkom in certain respects and a progressive lifting of that exclusivity over a period of time. The Policy Directives that I issued in September 2004 are a case in point. Despite the repeal of the TA on 11 April 2006, managed liberalization is still continuing through the ECA as is evident from section 5(6) of the ECA, guided by National Policy objectives. Section 5 (6) provides:-
“In consideration of the implementation of the managed liberalization policies, the Authority may only accept and consider applications for individual electronic communications network services licences in terms of a policy direction issued by the Minister in terms of Section 3.”

32. The question of managed liberalisation is determined by government policy and/or national policy. In some instances the policy has been specifically stated in the TA and the ECA. Where it is not I am empowered to develop and implement that national policy.

33. Section 40(2)(b) of the TA provides that:
“A licence to provide any value added network services, including, but not limited to electronic data interchange, electronic mail, protocol conversion, access to a database or a managed data network service, shall contain a  condition that the service in question be provided by means of telecommunication facilities until – 

(a) …

(b) After 7 May 2002 provided by Telkom and the second national operator or any of them until a date fixed by the Minister by Notice in the Gazette.”
34. In terms of section 40(2), I issued a notice in Government Gazette No. 26763, Notice 1924 of 2004 on 03 September 2004 determining the date to be 1 February 2005. A copy of this is annexed hereto marked “MC8”.
35. Paragraph 4 of the notice states that:

“(a)
In terms of section 40(2) of the Act, 1 February 2005 shall be the date from when value added network services may also be provided by telecommunications facilities other than those provided by Telkom and the Second National Operator or any of them;

(b)
In terms of section 40(4) of the Act, 1 February 2005 shall be the date from when a person who provides a value added network service shall be entitled to cede or assign the right to use, or to sublet or part with control or otherwise dispose of the telecommunications facilities used for the provision of the value added network service.”
36. ICASA on 7 December 2004 published draft VANS Regulations in General Notice 2791 of 2004 which dealt with the provision of services by a VANS licensee. The draft VANS Regulations contained provisions on self provisioning. A copy of the regulations is annexed hereto as “MC9”.
37. I declined to approve the draft VANS Regulations because of the provisions on self provisioning. The removal of the provisions relating to self provisioning from the final VANS Regulations by ICASA was consistent with my view that VANS were not given the right to self provide. The final VANS Regulations were published in Gazette No. 27608, Regulation Gazette 8223 on 20 May 2005. 
38. In July 2005 ICASA published a standard set of licence terms and conditions for VANS licensees, clause 1.1 of which provides that:

“The Licensee may provide its service by means of telecommunication facilities obtained from any other person licensed to provide telecommunication services in terms of the Act.”

39. On 17 September 2007 I published Ministerial Policies and Policy Directions in Government Gazette No. 30308. A copy is annexed hereto marked “MC10”.

40. Paragraph 3 of the Ministerial Policies and Policy Directions states that:

“lNCREASlNG COMPETITION THROUGH CONVERSION OF VANS LICENCES

Under section 93(4) (a) ICASA must convert existing licences that authorise the holder of such licence to both provide services and operate electronic communications facilities or networks into licences relating to electronic communications facilities or broadcasting services, radio frequency spectrum licences and electronic communications network service licences.
I THEREFORE DIRECT ICASA, in terms of section 3(2) (c) read with section 2(b), (c) and (d) of the ECA, to urgently consider whether none, or only certain, of the existing VANS licensees can be authorised to provide services as well as to provide and operate electronic communications facilities or networks to ensure that such licensees are issued electronic communications network service licences in addition to other licences specified in the relevant section of the ECA if applicable. 

For the purposes of immediate implementation ICASA should prioritise the following VANS licensees:

(a) those who already have electronic communications networks of national scope, whose facilities have been duly obtained in terms of the provisions of the Telecommunications Act 103 of 1996 and the applicable regulations promulgated thereunder pertaining to the licensing of VANS;
(b) those who intend to roll out electronic communications networks of national scope;

(c) those who, in terms of section 5(3)(e) of the ECA, show good cause that if issued with a licence to provide electronic communications network services, would be able to bring about a significant impact on socio-economic development in the country, providing details for the manner of such impact. This should include the provision of strategies to target the high costs of communication services, the digital divide, achievement of goals in terms of broad based black economic empowerment, etc;
(d) those who are able to satisfy the requirements of the fixed licence fee that would be applicable, as determined by the Authority, for VANS licensees that will be converted into this category (individual ECNS licence), taking into account any proposed universal service obligations that the VANS licensee is able to provide, by virtue of being converted into this category (individual ECNS) of licensing.
(e) Those that have been issued with licences on or before 19 July 2006, and intending or already providing international connectivity.”
41. I made these policies in terms of section 5(6) read with section 3(2) of the ECA which dealt with the issue of new I-ECNS licences.
The rights of VANS licensees

42. Altech was entitled to provide any or all value added network services and was also permitted after 1 February 2005 to carry voice. 

43. Altech was allowed to provide its service by means of telecommunication facilities obtained from any other person licensed and authorised to make telecommunications facilities available in terms of the Act i.e. 1996 to 7 May 2002: from Telkom; 8 May 2002 to 31 January 2005: from Telkom and the Second National Operator; 1 February 2005 to date: from Telkom, Second National Operator (Neotel) and other operators licensed and authorised to make telecommunications facilities available such as private telecommunications network operators. 

44. It had the right to interconnect with any other person licensed to provide telecommunications services in accordance with the Act.

45. Prior to 2005, VANS were only allowed to provide services through facilities obtained from Telkom and/or the Second National Operator (hereafter referred to as “SNO”). From 1 February 2005, VANS were allowed to provide their services through facilities obtained from other operators licensed and authorised to make telecommunications facilities available such as private telecommunications network operators. 
46. They could for example obtain facilities by leasing them from private telecommunications network licensees (hereafter referred to as “PTNs”) that had excess/ spare capacity. This was possible from 1 February 2005 following a determination by me in Gazette 26763, in terms of section 41(5) of the Act.

47. The Court ordered that: 

47.1. Paragraph 3 of the Ministerial Policies and Policy Directions is reviewed and set aside.
47.2. Applicant (Altech) was entitled to self provide its own telecommunication facilities with effect from 1 February 2005. 

47.3. Clause 1.1(b) of the Value-Added Network Service Licence issued to applicant by ICASA is set aside to the extent that it purports to deprive applicant of its entitlement to self provide telecommunication facilities.   
48. Paragraph 5 of my leave to appeal provides:

The Learned Judged erred in declaring that the applicant was entitled to self provide its own telecommunication facilities with effect from 1 February 2005.
49. The conversion process is governed by sections 92 and 93 of the ECA. Section 93(1) provides that ICASA must convert existing licences on no less favourable terms.  

50. Section 93(4) provides that where an existing licence authorises the holder of a licence to both provide services and operate electronic communication facilities or networks, ICASA must, in the course of the conversation process, grant such a licensee a licence relating to electronic communication services and a separate one relating to the electronic communication network services.  

51. Altech is not entitled to an I-ECNS licence as a separate licence in terms of section 93(4) unless they can show that the licence they had before the conversion was the one which allowed them to provide network services or facilities. Altech relies on that part of the judgement that says that it had the right to self provide. This part of the judgement properly construed entitles Altech to operate electronic communications facilities or networks using its own facilities retrospectively from 1 February 2005. It is that entitlement to self provide a network and facilities which under the transitional provisions of the ECA entitles it to an I-ECNS licence. The leave to appeal the judgement to the extent that the judgement held that Altech had this entitlement, suspends Altech’s entitlement to an I-ECNS licence until the appeal has been disposed off.  

The two orders not appealed against
52. I will now deal with the two orders not appealed against namely the provision in the VANS licence and the two ICASA decisions.

53. Clause 1.1(b) of Altech’s licence reads:
“The licensee may provide its services by means of telecommunication facilities obtained from any other person licensed to provide telecommunication services in terms of the Act.”

54. The Court Order has set aside this provision as ultra vires to the extent that it prohibits the right to self provide.  

55. That Court Order only has the effect of removing the words: - “obtained from any other person licensed to provide telecommunication services”.  That means that the clause would now read, - “The licensee may provide its services by means of telecommunication facilities in term of the Act”.
56. This licence provision therefore does not help Altech because it only refers them back to the TA. Section 40(2) of the TA provides that a licence to provide any value added network services shall contain a condition that the service in question be provided by means of telecommunication facilities, after 7 May 2002, provided by Telkom and the second national operator or any of them until a date fixed by the Minister by Notice in the Gazette.
57. Altech went to Court to contend that the Notice issued by the Minister in response to this paragraph gave them with effect from 1 February 2005 the right to self provide.  

58. That is the gist of my appeal. It is contended that the Judge erred in providing that Altech was granted the right to self provide from 1 February 2005. 

59. Therefore, the mere removal of those words in Altech’s licence does not contrary to the Act, grant Altech the right to self provide.  

60. On the other hand, Altech is only entitled to a conversion of its licence based on what licence Altech had. As long as there is a dispute, whether they provided or could self provide networks and facilities, Altech does not have the right to an I-ECNS licence as part of the conversion process.  

61. It is submitted that the application for leave to appeal especially dealing with the aspect of self provisioning has stayed the judgment insofar as the provision of network licenses is concerned.  Therefore Altech is entitled as part of the conversion process, to an I-ECS licence (provision of services) but until the problem relating to self provisioning is resolved, Altech is not entitled to a network licence (I-ECNS) as provided for in section 93(1)(c).

62. The decisions of ICASA that were reviewed and set aside are as follows:

62.1. the competitive process is reviewed and set aside. Therefore, the effect of this decision being set aside is that VANS licensees will not be compelled to follow a competitive process in order to obtain an I-ECNS licence.

62.2. the decision to the effect that ICASA is not obliged to convert Altech’s VANS licence into an I-ECS licence as well as an I-ECNS licence in terms of sections 92 and 93 of the ECA is reviewed and set aside. However, despite this decision being set aside -
62.2.1. the basis for obtaining an I-ECNS licence is the right to self provide;

62.2.2. it is submitted that if that basis is challenged, then that question remains unanswered;

62.2.3. only once that question is answered in the affirmative, then and only then, can ICASA convert Altech’s licence into an I-ECNS licence.

63. The ability of ICASA to issue an I-ECNS licence in terms of the law is also limited.  As the law stands now, ICASA may not grant an I-ECNS licence to Altech because they were only going to do so in terms of the Court Order. 

64. Now that that Court Order is being appealed against, they have no right to issue. If they did they will be acting ultra vires in issuing the license. 

65. In the leave to appeal, I challenged the fundamental premise on which the judgment of the Court was based, namely that Altech had a right to self provide a network in terms of the TA. 

66. Once that premise was challenged on appeal, ICASA lost the right or entitlement to issue a network licence to Altech.   

67. It is therefore submitted that this Honourable Court should grant a declarator declaring that the effect of the notice of leave to appeal is to suspend ICASA’s power to issue an I-ECNS licence in that:

67.1. the leave to appeal challenges the right to self provide;

67.2. the right to self provide forms the basis for an I-ECNS licence;
67.3. ICASA is only able to issue this licence if Altech had a licence to provide a network and or facilities;
67.4. the right to self provide has huge implications on the issue of managed liberalisation; and
67.5. if the entire order is not stayed it would have the effect of making the appeal academic.
INTERDICT

68. I also seek an interdict as against the first and second respondents pending the finalization of the application for leave to appeal and if this is successful pending the appeal. The basis for the interdict is as follows:

68.1. I have a well grounded apprehension that should the first and second respondents issue the I-ECNS licence to Altech, it will cause my appeal to become academic. The very core of the appeal relates to the right of Altech, as a VANS licensee, to self provide its own facilities and the determination of this right is the subject of the appeal;
68.2. The prospects of success are good. It is clear that I have always maintained that VANS did not have a right to self provide. ICASA did oppose me when they drafted the VANS regulations. When I approved the regulations in May 2005, it was based on the fact that ICASA removed the provisions relating to self provisioning from the final VANS regulations. Since then it has been accepted that VANS did not have the right to self provide and that their licences under the TA only entitled them to a service licence. However, the court found against ICASA on the basis that they had suddenly changed their view on self provisioning. The leave to appeal is against this part of the judgment. It will be argued in the leave to appeal that only I had the power to develop policy and not ICASA. It will further be argued that on the documents before court, all ministerial policies, directives and pronouncements were to the effect that VANS did not have the right to self provide; 
68.3. I bring to the courts attention the fact that a VANS licence cost approximately R6, 000.00 whereas a network licence such as that of the SNO issued on 09 December 2005 cost R100 million. All major licences, that are now entitled to I-ECNS licences under licence conversion, were obtained through the processes prescribed in section 34 of the TA. This process, for the application of licences for public switched telecommunication services, mobile cellular telecommunication services, national long-distance telecommunication services, international telecommunication services; multimedia service or any other telecommunication service prescribed for the purposes of that subsection, can only be entertained following an Invitation to Apply issued by the Minister by notice in the Government Gazette. Section 34(2)(b) provides that:

“The Minister shall, in an invitation contemplated in paragraph (a) specify – 

a. the kind of service in respect of which applications are invited;

b. the form in which applications shall be submitted and the manner in which it is contemplated that the service shall be provided, and the place where and times when any document in that regard may be obtained from the Authority;

c. the period within and manner in which such applications shall be lodged.”; 
68.4. The balance of convenience favours me in that the prejudice that I will suffer far outweighs the prejudice that Altech could suffer. If the appeal is dismissed then Altech will still be able to have its I-ECNS licence granted in terms of the Court Order. However, if the I-ECNS licence was to be granted and the appeal is upheld then it will be more prejudicial to undo the network roll-out by Altech pursuant to the granting of the I-ECNS licence. If ICASA grants that licence and an appellate court was subsequently to hold that Altech did not have the right to self provide, what I fear is that by then Altech may have unnecessarily expended large amounts of money on the roll-out of its electronic communications network. It is therefore preferable that the right of self provisioning be finally determined by a court of law before an I-ECNS licence is granted to Altech; 
68.5. If Altech’s licence is converted into a service licence and a network licence, that will entitle all the VANS licensees to such a conversion; 

68.6. This will devalue the licences of the network licensees such as  Cell-C, Telkom, MTN, Vodacom and Neotel; and
68.7. I have no other adequate remedy available to me.

69. I therefore pray that the first and second respondents be interdicted from issuing an I-ECNS licence to Altech or any other VANS licensee under licence conversion pending the application(s) for leave to appeal.

URGENCY

70. I am advised that Altech is demanding that ICASA issues an I-ECNS licence to it in terms of the Court Order. To this end Altech has also stated that it would institute legal proceedings to give effect to the Court Order. Such legal proceedings would be aimed at obtaining an order for contempt of court and seeking the committal to prison of the Chairperson of ICASA for such contempt. Such action would be undesirable and undoubtedly harm the reputation of the chairperson. Neither ICASA nor I have control of when Altech would decide they want to compel compliance with the judgment. If they decided tomorrow the constitutional right of the chairperson and or other members of ICASA will be at stake. Furthermore, ICASA would be charged with failure to comply with a court judgment. The matter is therefore urgent and it is in the public interest that the dispute be resolved through the courts before Altech is forced to approach a court to enforce its rights.
71. I am also advised that if the I-ECNS licence is issued to Altech and the appeal is upheld it may prejudice Altech if the I-ECNS licence is revoked since Altech may already have commenced building an electronic communications network pursuant to the granting of the licence. If Altech’s I-ECNS licence is not revoked, the implication will be that the appeal becomes academic despite being upheld and that other VANS licensees are prejudiced since they will not be entitled to I-ECNS licences under licence conversion.
72. I am advised that the appeal should be finalized before the issuing of any I-ENCS licence to Altech or any other VANS licensee under licence conversion as the appeal would determine once and for all, whether VANS licensees, including Altech, had the right to self provide under the TA which will have serious policy implications.
73. In my view the Respondents will only suffer the inconvenience of waiting until the leave to appeal has been finalized by this court. 
WHEREFORE I respectfully pray for an order in terms of the Notice of Motion to which this affidavit is attached. 


__________________________


DEPONENT

SIGNED AND SWORN BEFORE ME IN ____________________ THIS THE ___ DAY OF _________________ 2008 AFTER THE DEPONENT DECLARED THAT SHE IS FAMILIAR WITH THE CONTENTS OF THIS STATEMENT AND REGARDS THE PRESCRIBED OATH AS BINDING ON HER CONSCIENCE AND HAS NO OBJECTION AGAINST TAKING THE SAID PRESCRIBED OATH.  THERE HAS BEEN COMPLIANCE WITH THE REQUIREMENTS OF THE REGULATIONS CONTAINED IN GOVERNMENT GAZETTE R1258, DATED 21ST JULY 1972, AS AMENDED.







__________________________
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