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IN THE HIGH COURT OF SOUTH AFRICA

(TRANSVAAL PROVINCIAL DIVISION)








Case No: 20002/08
	in the matter between:
	

	
	

	
	

	
	

	ALTECH AUTOPAGE CELLULAR (PROPRIETARY) LIMITED
	Applicant 

	
	

	
	

	and 
	

	
	

	
	

	THE CHAIRPERSON OF THE COUNCIL OF THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA 
	First Respondent

	THE INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH AFRICA
	Second Respondent

	THE MINISTER OF COMMUNICATIONS
	Third Respondent

	NOTICE OF LEAVE TO APPEAL


BE PLEASED TO TAKE NOTE THAT the third respondent applies for leave to appeal to the Full Bench of this Division alternatively to the Supreme Court of Appeal of South Africa against the judgment and the order handed down by his Lordship Mr Justice Davies (“the learned judge a quo”) in the above matter on 29 August 2008.
TAKE NOTE further that the grounds on which the third respondent seeks leave to appeal against the aforesaid judgment and order are that:

1  The Learned Judge erred in setting aside paragraph 3 of the Ministerial Policies and Policy Directions. 
2  The Learned Judge should have only set aside paragraph 3 of the Ministerial Policies and Policy Directions to the extent that that paragraph purported to regulate the conversion process (Chapter 15). 

3  The Learned Judge erred in setting aside paragraph 3 to the extent that that paragraph regulated new licences.  

4  The Learned Judge should have set aside paragraph 3 to the extent it was ultra vires and should have referred it back to the third respondent to rectify the unlawful part.  

5  The Learned Judge erred in declaring that the applicant was entitled to self provide its own telecommunication facilities with effect from 1 February 2005. 

6  The Learned Judge erred in making the above declaration without declaring the May 2005 regulations unlawful.  Infact, to this extent, the Learned Judge ventured into the area of policy making contrary to section 5 read with 96 of the Telecommunications Act which empower the Minister to make regulations. The effect of the Learned Judge’s Judgment in that he has defined the scope and content of the “managed liberalisation policy” which is greatly contested in the market.  This is a violation of the separation of powers principle.  
7  The Learned Judge erred in finding that the Ministerial Policies and Policy Directions were administrative action in terms of PAJA.  Consequently, the Learned Judge erred in granting the extension of the period in terms of section 9(1) of PAJA. 

Dated at Johannesburg on this the 19th  day of September 2008.  

STATE ATTORNEY (PRETORIA)

Third Respondent’s Attorneys

8th Floor Bothongo Heights
 167 Andries Street
 Pretoria
Private Bag X91

Pretoria, 0001

Tel: (012) 309 1500 1852

Fax: (012) 328 2662/3
Ref: Mr I Chowe

TO:

THE REGISTRAR OF THE ABOVE 



HONOURABLE COURT 



PRETORIA 
AND 

TO:

APPLICANT’S ATTORNEY

EDWARD NATHAN SONNENBERGS

150 WEST STREET

SANDTON

Tel:  011 269 7600

Fax:  011 269 7899

E-mail:  shays@ens.co.za
Ref:  S Hayes/sf/0276663
	COPY RECEIVED ON:

DATE:

TIME:

_____________________




AND 
TO:

FIRST AND SECOND RESPONDENTS’ ATTORNEY

MADHLOPA INCORPORATED
50A SEVENTH AVENUE

OFF JAN SMUTS AVENUE

PARKTOWN NORTH

Tel:  011 442 9045

Ref:  Mr S Madhlopa
	COPY RECEIVED ON:

DATE:

TIME:

_____________________
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