oo 10

A
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JUDGMENT
DAVIS, AJ:
INTRODUCTION:
{1 The Applicant is the holder of a value added network service

("VANS") licence issued under the Telecommunications Act, No.
103 of 1996 (“the TA"). The TA has been replaced by the
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Electronic Communications Act, No. 36 of 2005 (“the ECA") and
the Applicant contends that it has the right in terms of the
transitional provisions contained in the ECA to have its VANS

* licence automatically converted into both an individual electronic

communications service (“-ECS")-licence and an individual
electronic communications network service (*I-ECNS”)-licence,
The Second Respondent (also referred to as “/ICASA” is the
relevant authority tasked with the conversion of licences under the
ECA and has embarked on a “conversion process” during the
course of which it disputed the Applicant’s entitlement to an |-
ECNS licence by way of conversion. It furthermore determined
that not all VANS licensees will be entitied to I-ECNS licences.
Both the manner of conducting the conversion process and the

. last-mentioned determination came about pursuant to a ministerial

direction issued by the Third Respondent as relevant Minister.

RELIEF CLAIMED:

2.1 The matter initially came before court as an urgenf
application as a resuit of which an order was made by
agreement between the parties regarding the interim relief
sought in Part A of the Applicant’s initial Notice of Motion.
The relevant portion of the order that was made by
agreement on 16 May 2008 by Ebersohn AJ in this court
reads as follows:

“It is ordered that:
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2.2

2.3

Pending the determination of Part B of the
Notice of Motion by this court, the Second
Respondent will not:

1.1

1.2

continue with the adjudication process
that it is currently conducting with the
stated objective of granting selected
VANS licensees the right to acquire
an Individual Electronic Communi-
cations Network Services Licence (‘I-
ECNS) in terms of the Electronic
Communications Act, No. 36 of 2005
(‘the ECA’);

grant selected VANS licensees the
right to acquire the I-ECNS ficence in
terms of the ECA pursuant to the
process described in paragraph 1.1
above.

For clarity it is recorded that the undertaking
in paragraph 1 shall endure unti the
determination of Part B of the Notice of
Motion by the court of first instance and shall
not ipso facto be extended in the event of
further  proceedings following upon a
determination by this court.”

Costs in respeét of Part A of the Notice of Motion were
reserved and dates were determined for the exchange of
affidavits. The matter was then, pursuant to certain
directions, specially enrolled for the hearing of Part B on

29 to 31 July 2008, when it came before me.

In addition to the exchange of affidavits, the said Applicant
delivered, in respect of said Part B, an amended Notice of
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Motion wherein it is claimed that the court should grant the
following relief:

2.1.

“1.1 Declaring that paragraph 3 of the policies

1.2

1.3

and policy directions drafted in terms of
Section 3(1) and (2) of the Electronic
Communications Act, 2005 as published in
Government Gazette No. 30308 of 17
September 2007 (the ‘2007 Ministerial Policy
Direction’) is of no force or effect on the
grounds that it is ultra vires Section 3(3) of
the Electronic Communications Act 36 of
2005 (the ‘ECA) andfor was issued in
circumstances where there had not been
proper compliance with Section 3(5)(a) of the
ECA;

Reviewing and setting aside paragraph 3 of

the 2007 Ministerial Policy Direction on the

ground that it is uftra vires Section 3(3) of the
ECA andfor was issued in circumstances

where there had not been proper compliance

with Section 3(5)(a) of the ECA:

In terms of Section 9(1) of the Promotion of
Administrative Justice Act 3 of 2000 (‘PAJA),
extending the 180 day period referred to in
Section 7(1) of PAJA until the date on which
this application was launched in respect of
the relief claimed in paragraphs B1.1 and
B1.2 above;

Reviewing and setting aside the decision of the
Second Respondent, taken at a time presently
unknown to the Applicant, to the effect that-

(a)

the Second Respondent is not obliged fo
convert the Applicant's VANS licence into an
Individual Electronic Communications
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2.2

2.3

Network Services ( 1-ENCS’} licence and an
Individual Electronic Communications
Service (-ECS’} licence in terms of Sections
92 and 93 of the ECA;

(b) the Applicant is required to apply to the
Second Respondent for an I-ECNS licence;
and

(c) the Applicant is required to participate in a
competitive process pursuant to which the
Second Respondent will select those VANS
licensees who will be granted the right to
acquire an I-ENCS licence;

Substituting the decision referred to in paragraph
2.1 above with a decision to the effect that the
Second Respondent is obliged to convert the
Applicant's VANS licence into an I-ECNS licence
and an I-ECS licence in terms of Sections 92 and
93 of the ECA; ‘

Directing the Second Respondent to issue an |-
ECNS and an I-ECS licence to the Applicant in
terms of Sections 92 and 93 of the ECA within the
time period provided for in Section 92(8) of the
ECA.

In the alternative to paragraph B2 above:

3.1

3.2

Declaring that the Second Respondent is obliged

fo convert the Applicant's VANS licence into an |- 1

ENCS licence and an I-ECS licence in terms of
Sections 92 and 93 of the ECA.

Declaring that the Second Respondent may not
require the Applicant to apply for an -ECNS
licence in terms of Section 9 of the ECA and may
not require the Applicant to participate in a
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competitive process pursuant to which the Second
Respondent will select those VANS licensees who
will be granted the right to acquire an I-ECNS
licence. :

3.3 Directing the Second Respondent to issue an |i-
ECNS and an I-ECS licence to the Applicant in {
terms of Sections 92 and 93 of the ECA within the
time period provided for in Section 92(6) of the
ECA.

4.1 Declaring that the Applicant was entitled to self-
provide its own telecommunication facilities with v
effect from 1 February 2005.

4.2 Reviewing and setting aside clause 1.1(b) of the
VANS licence issued to the Applicant by the
Second Respondent on 18 August 2005
(alternatively  declaring the abovementioned /
clause to be unlawful and of no force or effect) to
the extent that this clause purports to deprive the
Applicant of its entitlement to self-provide
telecommunications facilities.

4.3 In terms of Section 9(1) of PAJA, extending the
180 day period referred to in Section 7(1) of PAJA _
until the date on which this application was
launched in respect of the relief claimed in
paragraph B4.2 above.

5. inthe alternative to paragraphs B2 and B3 above: )(

5.1 Declaring that the Second Respondent is required
to follow the process provided for in Section 9 of
the ECA before it awards new I-ECNS licences to
persons who currently hold VANS licences.

5.2 Directing the Second Respondent to follow the
process provided for in Section 9 of the ECA
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2.4

2.5

5.3

5.4

before it awards new I-ECNS licences o persons
who currently hold VANS licences.

Reviewing and sefting aside the 2007 Ministerial
Policy Direction to the extent that jt purports to
authorise the Second Respondent to follow a
process other than the process provided for in
Section 9 of the ECA when it awards new I-ECNS
licences to persons who currently hold VANS
licences., ”

In terms of Section 9(12) of PAJA, extending the
180 day petiod referred to in Section 7(1) of PAJA
untif the date on which this application was
launched in respect of the relief claimed in
paragraph B5.3 above.

Ordering those Respondents who oppose the refief in
Part B of this Notice of Motion fo pay the Applicant’s
costs on joint and several basis. '

7. Granting the Applicant further and/or alternative relief.”

Due to certain issues raised in the papers at the time the
matter came before me, the Applicant applied to have
three further parties joined as the 30", 31% ang 32™
Respondents respectively.  These parties are MTN
Network Solutions (Pty) Ltd, CNC Networks (Pty) Ltd and
JQE Technical (Pty) Ltd t/a UNINET. This application for
joinder was not opposed and was granted at the outset of
the hearing of argument herein,

in similar fashion (but for different reasons) Stream
Broadband (Pty) Ltd applied for leave to intervene in
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2.6

terms of Rule 12 read with Rule 6(14) of the Uniform
Rules as Second Applicant. In interpose to point out that
the initial Applicant is a wholly owned subsidiary of Allied
Technology Ltd (‘Altech”). Similarly Altech Autopage
Holdings (Pty) Ltd is also a wholly owned subsidiary of
Altech. Stream Broadband (Pty) Ltd is then a wholly
owned subsidiary of Altech Autopage Holdings (Pty) Ltd.
For the sake of convenience the initial Applicant (Altech
Autopage Cellular (Pty) Ltd) shall simply be referred to as
“the Applicant’ as it has been throughout the papers filed
of record, in most of the Heads of Argument and during
argument itself.

The salient reasons for the intervention of Stream
Broadband (Pty) Ltd was stated in its founding affidavit
delivered for this purpose as the following: The Applicant
had applied to the Second Respondent for transfer of its
VANS licence to Stream Broadband (Pty) Ltd on 13 March
2008. This application for licence transfer was confirmed
by the Applicant during the VANS. licence hearings
conducted on 17 to 19 March 2008 as more fully referred
to hereunder, but had not yet been granted. This was
also the position at the time of the hearing of the
application. The Applicant had indicated that, pending the
grant of the transfer, the Applicant before the Second
Respondent was “Autopage” and not. “Stream
Broadband’. The application for intervention was similarly
not opposed and was also granted at the outset of the

hearing of the application before me.
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The relevant chronology of events relied on by the parties to the

application are the following:

3.1

3.2

The TA was promulgated on 12 November 1996 and came
into operation some time thereafter.

Prior to its repeal on 19 July 2006, the TA conferred a
statutory monopoly on Telkom SA Ltd (*Telkom™ to
exclusively provide public switched telecommunication
services ("PSTS") for a period of 5 years from 7 May 1997
until 7 May 2002, with an option for Telkom to extend its
exclusivity for a further year (which option Telkom chose
not to exercise). The TA envisaged a process which has
been referred to in the papers and in some of the statutory
instruments as that of “managed liberalisation” which in the
context of this application, involved the moving away from
Telkbm’s monopoly to a duopoly and thereafter to a
situation of open participation. The managed liberalisation
process relevant to value added network services is
contained in Section 40(2) of the TA which provides that a
VANS licence: |

. shall contain a condition that the service in
question be provided by means of
telecommunication facilities —

a)  until 7 May 2002 provided by Telkom ...
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3.3

3.4

3.5

3.6

- 1% -

b)  after 7 May 2002, provided by Telkom and the
Second National Operator or any of them until
a date fo be fixed by the Minister by notice in
the Gazetfe.”

The date referred to in the aforesaid subsection was fixed
by the Third Respondent by way of a determination
published in Government Gazette No. 26753 on 3
September 2004, clause 4(a) of which reads as follows:

“In terms of Section 4(2) of the Act, 1 February 2005
shall be the date from when value added network
services may also be provided by telecommunica-
tions facilities other than those provided by Telkom
and the Second National Operator or any of them ...

During the course of September to October 2004, the
Second Respondent published a discussion document in
which it posed various questions to the public regarding
the implementation of the said Ministerial determination.

Pursuant to the call to public participation, a “public
cofloquium” was held on 20 to 21 October 2004,

The Second Respondent subsequently issued an
interpretation statement on 22 November 2004. In clause
4(b) of the interpretation statement the following view was
adopted by the Second Respondent:

“VANS may selif-provide facilities from 1 February
2005. Self-provision contemplates the procurement
of telecommunication facilities by a VANS licensee
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3.8

3.9
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from any'telecommunication facility supplier and to
use them under and in accordance with its ficence to
provide felecommunication facilities.”

On 7 December 2004 the Second Respondent published
draft VANS regulations for public comment in General
Notice 2791 of 2004 in Government Gazette 27072.
Clause 2.2(b) of the draft VANS regulations provided as

follows regarding the provision of services by a VANS
licensee:

“This licensee shall provide its service by way of
telecommunication facilities provided by a licensed
PSTS operator up until 31 January 2008, whereafter
the licensee may self-provision (sic) or obtain its
telecommunication facilities from any other licensed
telecommunication service provider, including from a
private telecommunication network operator that
does not require a private telecommunication
network licence.”

The concept of “self-provision” was defined in clause 2.1
of the draft VANS regulations as meaning “... the
procurement of any telecommunication facilities by the
licensee from any supplier of telecommunication facilities
and to use them under and in accordance with this licence

fo provide the telecommunication service.”

On 30 January 2005 the Third Respondent issued a press
statement wherein a contrary view to that of the Second
Respondent contained in the draft VANS regulations were
taken as follows:
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“The issue of self-provisioning was issued in the
government's policy determinations only in relation to
mobile cellular operators in terms of fixed lengths, to
give full meaning to the intention fo reduce the costs
of telecommunication services in SA. It is the
intention that VANS operators may obtain facilities
from any licensed operator and as specified in the
determinations. It is not the government's intention
to licence every single activity that can be provided
by a VANS operator, as this would lead to an absurd
result. | can assure the sector that the Convergence
Bill, when tabled, will bring much needed certainty fo
the sector in this regard.”

The Convergence Bill was what the ECA was called at the
time and this litigation indicates that neither the draft nor
the promulgated ECA, brought sufficient envisaged clarity
or certainty.

The Third Respondent declined to approve the draft
VANS regulations which were as a consequence
reformulated and on 20 May 2005 the final VANS
regulations were published in Regulation Gazette No.
8223 in Government Gazette No. 27608. The final VANS
regulations were silent on the right of VANS licensees to
self-provide their own facilities or networks.

In July 2005 the Third Respondent published a standard
set of licence terms and conditions for VANS licensees,

clause 1.1 of which provides as follows:

“The licensee may provide its service by means of
telecommunication facilities obtained from any other
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telecommunication

setvices in terms of the Act.”

3.12  On 18 August 2005 the Applicant’s prior application dated
10 November 2004 in respect of a VANS licence was

approved.

The licence which was issued (no. VLS

40/0121) was for a period of 10 years and provided as
* follows in relation to the licensee’s rights and obligations:

‘1. Unless otherwise stated:

(a)

(b)

(c)

(@)

the licensee shall be entitled, subject to
the other provisions in this licence, fto
provide any or all value added network
services and shall permit that service to
be used for the carrying of voice.

the licensee may provide its service by
means of telecommunication facilities
obfained from any other person
licensed to provide felecommunication
services in terms of the Act.

the licensee shall have the right to
interconnect with any other person
licensed to provide telecommunication
services in accordance with the Act to
facilitate interconnection between the
licensee and any such person.

the licensee shall have the right to
apply to the authority for numbering
resources according fo applicable
regulations for the provision of the
service and the authority may
subsequently allocate to the licensee
numbers in accordance with such
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3.14

3.15

3.16

3.17
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regulations as may be applicable from
time to time.”

Hereafter, the ECA repealed and replaced the TA with
effect from 19 July 2006.

- By virtue of the fact that the ECA does not recognise any

of the telecommunications service licence categories
contained in the TA, Chapter 15 of the ECA requires all
existing telecommunication service licences to be

converted to the new licensing framework in terms of the
ECA.

Section 92(1) of the ECA provides that, until conversion
takes place, existing telecommunication service licences
remain valid.

In terms of Section 92(6) of the ECA, conversion is to take
place within 24 months of the commencement of the ECA
which period may be extended by a further six months,
which it has done. At the time of the hearing of the
application, the last date for conversion was therefore 19
January 2009,

On 30 August 2008, the Third Respondent published a list
of existing licensees whose licences needed to be
converted into ECA licence categories in terms of Section
93(3) of the ECA. The list contained various schedules

containing details of broadcasting Iicensees, electronic
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3.19

3.20

3.21

3.22
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communication network service i(signal distribution)
licensees, electronic  communication network and
electronic communications services licensees (formerly
known as telecomms licensees), private telecommuni-
cation network services licensees and VANS licensees
(the list included the Applicant).

The Third Respondent requested all licensees listed in the
list to confirm their relevant details by 13 October 2006.
The Applicant's details were contained in a “submission”

in response to the list, which was timeously delivered.

On 7 March 2007 the Third Respondent published a first
draft license conversion “matrix” in which it indicated that it
would issue a combination of both class and individual

ECS and class and individual ECNS licenses to VANS
licensees.

The public was asked to respond to the first draft matrix
by 13 April 2007. The Applicant submitted a response on
30 April 2007 wherein the intention to establish a network

in order to self-provide was expressed.

On 25 May 2007 the Third Respondent published draft

policy directions for comment in terms of Sections 3(1)
and 3(2) of the ECA.

On 13 July 2007 the Third Respondent issued a press

release containing a time table for the conversion of
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3.24

3.25

3.26
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licences as well as an intention to publish a notice
soliciting comment regarding the proposed terms and
conditions for ECS and ECNS licences. It was further
stated that the conversion of all existing licences would
commence on 23 October 2007 and close on 12
November 2007.

On 17 September 2007 the Third Respondent finalised
and published Ministerial poiicy directions. As the
contents of clause 3 of these Ministerial policy directions
form the direct subject matter of prayer 1 of the
Applicant's amended Notice of Motion, | shall deal more

fully therewith hereunder.

On 4 October 2007 the Second Respondent published a
second draft matrix.

On 18 October 2007 the Second Respondent held a
workshop regarding the policy directions as they pertained
to VANS licensees. At the workshop an extensive list of
information was required from VANS licensees, to be
provided by 21 October 2007.

On 5 November 2007 the Second Respondent published
a third draft licence conversion matrix containing a list of
177 licensees who had responded to the request for
information by 21 October 2007. In this matrix it became
apparent that the Second Respondent intended 1o issue a
mixture of individual and class ECS licences to VANS
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3.28

3.29
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ficensees and did not intend issuing ECNS licences to all
VANS licensees. The matrix sought to map the
consideration and allocation of specific licences to existing
licensees and also sought comment in respect thereof. A
select group of VANS licensees (also referred to in the
papers as the “prospective five”) was indicated as having
I-ECNS licences “under consideration”. This list of
prospective five VANS licensees did not include the
Applicant. The prospective five were cited as the 19" the
21%, the 27", 28" and 29" Respondents in the present
application.

The Applicant submitted its response to the third draft
matrix on 13 November 2007.

On 23 November 2007 the Second Respondent published
a set of final licence conditions that would apply to
individual ECS and ECNS licensees.

On 20 December 2007 the Second Respondent issued a
press release stating that it had decided that VANS
licences will in the first instance be converted to ECS
licences and that a “competitive process will be followed in
respect of granting VANS [licensees] the right fo acquire
ECNS [licences) as per the Ministerial Directive.”

On 22 January 2008 the Second Respondent issued
another press release indicating the intention to hold “one

on one consultations” with VANS licensees who were
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